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DEA S ON AND CERTI FI CATI ON GF  REPRESENTATI VE

Pursuant to the provisions of Labor Code Section 1146, the Agricul tural
Labor Relations Board has del egated its authority in this matter to a
t hr ee- nenber panel .

Follow ng petitions for certification filed by Véstern
Gonference of Teansters (WCT) and by Whited FarmVWrkers of Anerica, AFL-AQ O
(U, an election by secret ballot was conducted on January 30, 1976, in a
statew de unit of all agricultural

enpl oyees of the Enpl oyer, excluding those who work excl usively

outside the State of California. ¥ The tally of ballots furnished
to the parties at that tinme showed:

URW . 462

VT 311

NoLhion .............. ... ... 17

Void Ballots....................... 3

Challenged Ballots ................. 110

Thereafter, the Enpl oyer and WCT filed tinely objections to the
election. n April 5, 1977, the Executive Secretary of the

Y Bruce Church, Inc., 2 ALRB No. 38 (1976).




Board di smssed seven of the Enpl oyer's objections and ordered that an
evidentiary hearing be conducted concerning six others. h My 6, 1977, WCT
wthdrewits objections and disclained any further interest inthis matter.

Subsequent to the hearing, which was held on May 9, 10, 11 and 12,
1977, Investigative Hearing Examner Janes Hynn issued his initial Decision
inthis matter, recommendi ng that the objections be dismssed and that the UFW
be certified as the excl usive bargaining representative of the enpl oyees
invol ved. The Enpl oyer filed tinely exceptions to the Investigative Hearing
Examiner's Decision and a brief in support thereof.?

The Board has consi dered the objections, the record, and the
Investigative Hearing Examner's Decision in light of the exceptions and
brief filed herein and hereby affirns the rulings, findings and concl usi ons
of the Investigative Hearing Examner and adopts his recomendati ons.

The Enpl oyer argues that the NNRB' s "l aboratory conditions"
standard shoul d be applied in this case in determning whether certain
conduct of the union and the Board Agents interfered wth the election. It

argues that the reasons given by the Board in D Arrigo Brothers of

Galifornia, 3 ALRB No. 37 (1977), when it refused to adopt such a test are
not applicable in a situation, as here, where the enpl oyer is at 50 percent

of peak of enploynent for nost of the year

Z The UFWhas noved to di smiss the Enpl oyer's exceptions for failure to
conformto Section 20370 (g) (1976) of the regul ations. V& hereby deny this
not i on.
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Sonme 30 years ago, when the NLRB first referred to | aboratory
conditions, it stated its goal as follows: "An election can serve its true
purpose only if the surrounding conditions enabl e enpl oyees to register a
free and untrammel ed choi ce for or against a bargai ning representative."

General Shoe Corp., 77 NLRB 124, 126; 21 LRRM 1337 (1948). Mre recently,

the NLRB has di stingui shed between ideal conditions and realistic standards
for the conduct of elections:

A though attenpting to establish ideal conditions insofar as

possi bl e, we acknow edge that actual facts nust be considered in
light of realistic standards of hunman conduct, and that 'el ections
nust be apprai sed realistically and practically, and shoul d not be
judged agai nst theoretically ideal, but neverthel ess artificial
standards'. Gtation omtted. Onens-Corning Fiberglas Gorp., 179
NLRB 219, 223, 72 LRRM 1289 (1969). See also D Arrigo Brothers of
Galifornia, supra.

In considering the probl ens of hol ding el ections in the
agricultural context we nust recogni ze that sone variations and devi ati ons
fromthe ideal will inevitably occur despite our best efforts to prevent
them In this case, follow ng the general principles outlined above, we are
convinced that the incidents conpl ai ned of, including those relating to Board
Agent conduct, were not sufficiently substantial in nature to create an
at nosphere whi ch renders inprobabl e a free choice by the voters. General

Shoe Gorp., supra, at 126.

As judged by these standards, we cannot find that the noi sy and
exuberant denonstrations at the bridge or near the buses, at a considerabl e
di stance fromthe actual location of the polls, constituted objectionable
conduct affecting the results of the election. Mreover, we do not consider

that one Board Agent's
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statenent of her opinion that the Enpl oyer was del ayi ng the novenent of a
bus to the polls could or did affect the free choi ce of the enpl oyees.

Nei ther do we believe that any reasonabl e person woul d be influenced, in
the inportant natter of voting for a bargaining representative, by the
nere sight of what may have appeared to be union literature on the fl oor
of a Board Agent's car. Al though another Board Agent may have been
sonewhat abrupt in controlling the errant conduct of an observer, we find
that his nanner did not affect or tend to affect the exercise of free
choi ce by the voters. V¢ have enough faith and confidence in the
intelligence and coomon sense of the voters to concl ude that none of the
conduct all eged as objectionable would or did affect or interfere in any
way wth their free and untrammel ed choi ce for or agai nst a bargai ni ng
representative.

In viewof all the surrounding circunstances, including the
fact that this election involved a | arge nunber of agricultural workers,
that it was conducted in the open fields and that, as in nost
representation el ections, enotions apparently ran high, we agree wth the
I nvestigative Hearing Examner that the el ecti on was conducted in an
orderly and satisfactory manner and that there was insufficient evidence
adduced at the hearing to warrant setting aside the el ection.

Wth respect to the UFWacts alleged to be in violation of the
pre-el ection agreenent of the parties, we agree wth the Investigative
Heari ng Examner that such acts do not constitute a basis for setting
aside the election. Private agreenments between the parties, wth or

w t hout Board endor senent, cannot expand or
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limt the bases on which election results can be set aside. Even if the
URW's conduct anmounted to a violation of the special access rul es provided
by the parties in their pre-election agreenent, that woul d not warrant
setting aside the el ection where, as found by the Investigative Hearing
Examner in the instant matter, the conduct did not affect the enpl oyees'

free choice of a bargaining representative. Bee and Bee Produce, Inc., 3

ALRB No. 84 (1977).
O the basis of the above, the objections are hereby di smssed,
the election is upheld, and certification is granted.

CERTI F CATI ON GF REPRESENTATI VE

It is hereby certified that a ngjority of the valid votes have
been cast for Whited FarmVWrkers of Anerica, AFL-AQ and that, pursuant to
Labor Gode Section 1156, the said | abor organization is the excl usive
representative of all agricultural enployees of Bruce Church, Inc., in the
Sate of Galifornia, exclusive of vacuumcool er and packi ng ' shed enpl oyees,
for the purpose of collective bargaining, as defined in Labor Code Section
1155. 2(a), concerni ng enpl oyees' wages, hours and other terns and conditions
of enpl oyrent .

Dated: Decenber 13, 1977

GRALD A BROM (Chai r man

RONALD L. RJ Z, Menber

HERBERT A PERRY, Menber
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STATE CF CALI FCRN A
AR GLTURAL LABCR RELATI ONS BOARD

In the Matter of:
BRUCE CHURCH I NC,

Enpl oyer, Gase No. 76-RG19-H R
and

VEESTERN CONFERENCE G-
TEAVBTERS,

Petitioner,

and

WUN TED FARM WIRKERS CF
AMR CA AFL-AQ

Petitioner.

WIlliamF. Spaul ding, G bson,
Dunn & Qrutcher, for the Enpl oyer.

TomDal zell, for the United Farm
Wrkers of Arerica, AFL-AQ
DEAQ S ON
STATEMENT CF THE CASE

JAMES E FLYNN Investigative Hearing Examner: This case was heard
before ne on May 9, 10, 11, and 12, 1977 in Salinas, Galifornia. In Bruce Church,

Inc., 2 ALRB No. 38 (1976), the Agricultural Labor Relations Board (hereafter the

"Board") held that a statewde unit of all agricultural enpl oyees of Bruce Church,
Inc. (hereafter the "Enpl oyer™ or "BA"), excluding those who worked excl usi vely
outside the State of California, was appropriate. In doing so the Board set aside

three previous el ections conducted in inappropriate



units and ordered that petitions filed by the Véstern Conference of

Teansters (hereafter "Teansters" or "WCT') and by the Uhited

FarmVWrkers of Anerica, AFL-QQ (hereafter the "UFW)?Y be consolidated for an
el ection on a statew de basis in accordance wth that decision. An election was

subsequent |y conducted on January 30 in which the tally of ballots was as

fol | ows:
U-W 462
VT 311
No Uhi on 17
Uhresol ved Chal | enges 110
Tot al 900
\Voi d 3
Approxi mate Higible 941

Both the Enpl oyer and the Teansters filed tinely objections to the election. By order
dated April 5, 1977, the Executive Secretary of the Board di smssed seven of the
Enpl oyer' s obj ections and ordered that this hearing be conducted to take evi dence on
six others. Both the UFWand the Enpl oyer filed requests for review of that di smssal
whi ch were denied by the Board in an order dated April 27, 1977.7
The Teansters withdrewtheir objections to the election on May 6, 1977.

Al parties were represented at the hearing and were given a full
opportunity to participate in the proceedings. Both submtted post-hearing
bri efs.

Upon the entire record, including ny observation of the denmeanor of
the wtnesses, and after consideration of the arguments nade by the parties, |

nake the follow ng findings of fact, conclusions and recommendati ons.

Y The VT petition was filed on Septenber 9, 1975 in Case No. 75-RG 29-M
the UFWin Case No. 76-RG 19-E(R on January 23, 1976

Z The UFWrequest argued that no hearing shoul d be hel d, while the Enpl oyer's
request sought the addition for hearing of three di smssed objections.
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FI ND NS GF FACT

. Jurisdiction

Nei ther the Enpl oyer nor the UFWchal | enged the Board' s jurisdiction.
Accordingly, | find that the Enpl oyer is an agricultural enpl oyer wthin the
neani ng of Labor Code 81140.4 (c), that the UFWis a | abor organi zation wthin
the neani ng of Labor Code 81140.4(f), and that an el ection was conduct ed pursuant
to Labor Code 81156. 3.

1. The Aleged M sconduct

The objections set for hearing allege four instances of Board agent
and two of UPWm sconduct as grounds for setting aside the election. First, the
Enpl oyer all eges that Board agents were not present at tables where voter
identification |ists were kept, thereby permtti ng URWobservers to have extended
conversations wth voters waiting inline to vote. Second, the Enpl oyer alleges
that Board agents drove enpl oyees into the voting area in a state car whi ch had
approxi nately 80 pi eces of UFWliterature on the floor, thereby giving the
i npression that the Board endorsed the UFW Third, the Enpl oyer alleges that a
Board agent inproperly told enpl oyees assenbling to vote that the Enpl oyer did
not want themto vote. Fourth, the Enpl oyer alleges that a Board agent refused
to permt Enployer observers to file challenges. Fifth, the Enpl oyer alleges
that the UPWrepeatedly viol ated access provisions of a settlenent agreenent on
an unfair labor practice conplaint. Fnally, the Enployer alleges that URW
organi zers el ectioneered in the polling area anong persons waiting to vote.

[11. Qperation of the Enpl oyer

The Enpl oyer is a large | ettuce grower wth operations throughout

Galifornia and in parts of Arizona. |Its operations are detailed in Bruce

Church, Inc., 2 ALRB No. 38 (1976). To the extent




relevant, | take official notice of the facts found by the Board in that
deci si on.

The tine periods relevant to the objections in this case were the
nont hs of Decenber 1975 and January 1976. According to Noel Carr, who was in
charge of 's lettuce harvest, work on the harvest in Decenber was
concentrated on ranches totaling 1000 to 1100 acres which were |ocated wthin a
five-mle radius of each other in the Yuma, Arizona area. Toward the end of
Decenber and all of January, the lettuce harvest noved to the Inperial Valley in
Galifornia where B had 2200 to 2400 acres in five or six ranches |located in an
area stretching fromthe Salton Sea on the north to south of Holtville, a
distance of 35 to 40 mles at its extrenme points.

V. Pre-Hection Gonduct - Violation of

Access Provisions of Unfair Labor
Practice Settlenent Agreenent

A Qganization and S ze of the Wrkforce

BA field workers consi st of machine or ground crews. The
size of a crewvaried from25 to 33 for both types of crew? O a
gi ven day, BA had around 600 workers in the field harvesting | ettuce, There
were 11 nmachi ne crews organized into three divisions. A the time of the
el ection, Dvision 1 consisted of machine crews 7, 8, and 12; Dvision 2 of
machine crews 2, 6, 9, and 10, and Dvision 3 of nachine crews 1, 3, 4, and 5.
According to Janes Pyle, harvesting superintendent since 1967, attenpted to

have all crews froma

3/ Carr testified that crew sizes were approxi nately the sane for both
nmachi ne and ground crews, but U”Worgani zer Fred Ross, Jr. stated that
ground crews were slightly |arger.



di vi si on working together in the sane fields. Depending on the volune of |ettuce
needed and the anount left to be cut, Pyle testified that there coul d be as many
as two divisions in one field, but this was not usual practice. Access
violations were alleged to have occurred in five of the 11 nmachi ne crews.

Pyl e was unabl e to provi de a breakdown of the various ground crews,
but UFWorgani zer Fred Ross, Jr.' testified that there were seven ground crews.
Access violations allegedly occurred in four of those crews.

B. Qew Buses

The work day for enpl oyees, supervisors, and UFWand
Teanster organi zers began early. BQO would bring its buses every norning to a
place in Cal exi co known as H Hoyo, or The Hble. This is a large parking area in
a river bed at the Enpl oynent Devel opnent Departnent about three bl ocks fromthe
Mexi can border gate. Buses fromall conpanies operating in the Inperial Valley

woul d go there every norning to pick up workers waiting to be transported to the
fields. UFWorgani zer Rebecca Gonzal es? testified that she and ot her organi zers
arrived at The Hole between 2:30 and 4:00 a.m BO buses were driven by forenen,

and carried one crew ¥

C Settlenent Agreenent on Unfair Labor Practices Conpl ai nt

1 Decenber 10, 1975, the Enpl oyer and the UFWentered into a
stipulation and agreenent in settlenent of a nunber of unfair |abor practice

charges, conplaints, and allegations filed agai nst

4/ onzal es was al so known as Mary Lou Acevedo in the nonths preceding the
el ecti on.

5/ Pyle testified that forenen generally kept their bus assignnents for as |ong
as they were wth the Enpl oyer.



the Enployer.?  That agreenent provided for dismssal of certain charges
wth prejudice; issuance of a notice to enpl oyees; reinstatenent of one
enpl oyee al | egedly di scharged for union activity; a promse not to harass or
pressure the enpl oyee because of union activity upon his return to work;
expanded access during work hours; limtations on access to Enpl oyer buses;
and a list of enpl oyees' nanes and addresses. ' The Admnistrative Law G ficer
recormended adoption of the agreenent, and the Board did so on Decenber 15,
1975.

The paragraphs of the settlenent agreenent relating to
access provide that both the UFWand the Teansters coul d have one organi zer
for each crewin the fields during working hours for organizational purposes
and could talk to workers and distribute literature. This provision was
subject to the limtation that organizational activities could not interfere
wth or disrupt work and that no nore than one organi zer, whether Teanster or
UFW could be wth a crewat any one tine, except as provided by the Board' s
access rule. The agreenent further provided that organi zers fromboth uni ons
coul d board conpany buses during the |unch break and coul d speak to enpl oyees
and distribute literature at that tine, but they were not to affix this
literature to the interior or exterior of the buses. Qganizers were to | eave

t he buses when t he

9 The Sipulation and Agreenent, together with the Adnministrative Law
dficer's Recommendation and Transfer and the Board s Order Adopting
Sipulation and Agreenent, were entered i nto evidence as Enpl oyer Exhibits 1
9, and 3, respectively. The alleged unlawful discharges of certain workers
naned in five of the matters covered were reserved for further disposition



crewreturned to work. Qnly one organi zer was to be on the bus

at any given tine. No organizers were to be on conpany buses

at any other tine. This last limtation was enphasi zed i n paragraph
9 of the agreenent which stated that no uni on representatives woul d
be al | oned to board conpany buses before work. |f any Teanster
represent atives boarded buses, an equal nunber of UFWrepresentatives
were entitled to board buses.

The access provisions went into effect on Decenber 12, 1975 and
were to expire on the date on which an el ection was held in the I nperial
Vall ey, or March 1, whichever occurred first. If a statew de election was
hel d, the access provisions were to remain in effect until an el ection was
hel d, or July 1, whichever was first. At that tinme, the Enpl oyer was free to
return toits rules with respect to union organi zers' access to fields and
buses.

D The Alleged Miolations - Qgani zers on Buses

The all eged msconduct in all cases, but one, involves

violations of the settlenent agreenent, rather than the Board s

regul ati ons on access.” Aleged violations are of two types: 1)

organi zers on conpany buses at tines other than |unch hour, and 2)
nore than one organi zer wth a crew during work hours.

1. Decenber 17, 1975¢ |nci dent

The first alleged violation occurred on Decenber 17, five days

after the effective date of the settlenent agreenent. Pyle

“The incident in the fields on January 29, 1976, discussed bel ow, invol ved an
alleged violation of both the Board' s access regul ation and the settl enent
agr eenent .

¥ Wl ess otherw se specified, all dates in Decenber refer to 1975, and al |
dates in January to 1976.



testified that he saw UFWorgani zer Fred Ross, Jr. in The Hol e
about 8:30 a.m on Bus 197 next to the driver's seat talking to

enpl oyees in ground crew 7.¥ Pyle informed Ross that he was in
violation of the agreenent and asked himto get off. Ross conpleted the
conversation and got off. Pyle was uncertain how | ong Ross was

on the bus, but stated that it was three or four mnutes fromthe

time he saw himto the tine he stepped down. %

Ross, who was in charge of the organizing in the BO nachi ne crews,
admtted being on a bus .in The Hol e sonetine in Decenber or January and bei ng
asked by Pyle to get off, but was unsure of the date. On that occasion, he
testified that he was answering questions workers had about BA |eaflets and had
to step onto the front steps in order to speak because workers had the w ndows
up due to the cold weather. The Enpl oyer's | eaflet canpaign is discussed bel ow
(ne of those |eafl ets was dated Decenber 17, but there was no evidence that this
was the leafl et to which Ross referred.

That sane day, according to Pyle, UFWorgani zer Rebecca (onzal es was
wth nachine crew9 on Bus 175 in The Hole. Pyle testified that when he told
her that she was in violation of the agreenent, she said "M va Chavez" and got
down. Pyle stated that Gonzal es was on the bus for three or four mnutes from

the ti me he saw her.

YEnpl oyer Exhibit 8 is a list of buses by nunbers nentioned in testinony and
thei r correspondi ng crews.

9 The detail of Pyle's testinony as to these violations and that of a later
Enpl oyer witness, Noel Carr, is attributable in part to their use of votes nade
by thensel ves at or near the tine of the incidents. UPWcounsel was given an
opportunity to reviewtheir notes prior to any testinony by the w tness.



Gonzal es recal | ed bei ng on nachine crew 9's bus in The Hol e on one
occasi on, before Christnas, but she was unsure of the date. She testified that
on that occasion, a wonan enpl oyee sent anot her worman to get her because she had
a health and i nsurance probl emwhi ch she felt nore confortabl e tal king about wth
anot her woman, rather than one of the nal e organi zers. According to Gnzal es,
she had just begun tal king when Pyle told her to get off. (onzal es stated that
workers on the bus then asked her to tell Pyle to let her stay and that they had
asked her to stay. Followng this, Gonzales testified that she woul d ask workers
wi shing to talk wth her to get down off the bus to talk.

Pyl e could not recall how many workers were on the two buses at the
tines these events occurred, nor did he hear what was said by the organi zers to
the enpl oyees. Another Enpl oyer wtness, Noel Carr, testified that it was BA
policy not to attenpt to interfere wth organizers in the field or to overhear
their conversati ons.

2. January 9 Incident

Pyle testified that early in the norning on January 9 at the Three A
parking lot across the street fromThe Hole in Cal exi co, he saw a person he
identified as Marieto Hierta with machine crew 3 on Bus 196. Pyle asked Ross,
who was in the area, to speak to Hierta and ask himto step down off the bus
because he was in violation of the agreenent. Ross asked Huerta to get down and
he did. According to Pyle, Hierta i medi atel y wal ked over and got on Bus 198

wth ground crew5. Pyle testified that Hierta was on that bus three or four

|1/ Gonzal es testified that there were about 12 workers on the bus 3uring the
i nci dent she recal | ed.



mnutes before he wal ked over to remnd Hierta that he was in violation of the
agreenent, but as he was doing so, Hierta stepped down. Pyle testified that
Hierta told himthat he was on the bus because a foreman was telling workers that
Interharvest, Inc. was not going to sign wth the UPW Enpl oyees were on both
buses during these incidents, but Pyle could not recall how nany.

Pyle testified that Hierta was a UFWorgani zer who was about six feet
tall, 180 to 190 pounds, wth black hair and eyes, and a | arge droopi ng
noustache. H s descriptionis simlar to that given for another alleged UFW
organi zer, Hector Vel asco, by Noel Carr, the Enpl oyer's | ettuce harvest nanager;
however, neither Ross nor other URWw tnesses knew anyone by ei ther nanme who was
a UFWorgani zer. Ross did not renenber an incident in which Pyl e asked himto get
UFWorgani zer Maurillio Wias off a bus which he did. Ross did not see Uias get
on anot her bus on that occasi on.

3. January 24 Inci dent

Pyle testified that Ross was on Bus 187 with nachine crew 4 in The
Hol e about 6:30 or 6:45 a.m on January 24. Pyle told Ross that he was in
violation of the agreenent. Ross then got down at his request and went to Bus
197 of ground crew 7 where Pyl e again asked Ross to step down, and he did. Ross
could recall only one incident when he was on a bus in The Hol e and was asked to
get off by Pyle. The record does not show whether his testinony refers to this
incident, the earlier one on Decenber 17, or neither.

4. January 28 I nci dent

Pyle testified that URWorgani zer Robert Purcell was on Bus 198 with
ground crew 5 in The Hole at about 7:30 a.m on January 28. Enpl oyees were on
the bus at the tine, but Pyle could not recall how many. According to Pyle,

foreman Cesareo Cabereo asked Purcel |
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to get off.

Purcel | testified that he went to The Hol e every norning during a
period when nmany URWorgani zers were sick and four people had responsibility for
the whol e canpaign. n these occasions, Purcell stated he gave news of neetings
and el ection victories. Purcell testified that he got on the front step of a bus
once for about 30 seconds to tell the crew about a nmeeting. Purcell's testinony
does not clearly identify this incident as the one described by Pyle.

5. January 30 | nci dent

The evidence introduced on this incident is tied to the Enpl oyer's
objection that a Board agent tol d enpl oyees assenbling to vote that the B did
not want themto vote. Facts relating to the context of this incident wll be
di scussed in detail belowin connection with that objection. In brief, Pyle and
two ot her enpl oyee w tnesses call ed by the Enpl oyer, Sotera DuBois and G aciel a
Godi nez, testified that a UFWorgani zer boarded a nachine crew 4's bus in the
fields while enpl oyees were waiting to be transported to the polls and stated
that "Payne and Tayl or are shitting." Payne was the vice-president and general
nmanager of BA. Taylor was not identified. Pyle identified the organizer as
Ross; but the two enpl oyee w tnesses could not identify the organi zer by nane and
gave conflicting physical descriptions. Both stated that the organi zer was not
Ross, and Ross hinself denied the incident. They stated that they had seen the
person they described wth Ross on other occasions. He stated that the crew was

prinmarily conposed of wonen and to nake such a statenent woul d
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have been counterproductive.? It appears that Pyl e described a different
i nci dent than that described by DuBois and Godi nez.

Pyle also testified that he saw Hierta on nmachine crew 3's bus on the
sane day in the field. Wrkers were on the bus at that tine. Ross testified that
nmachi ne crew 3's bus was at the sane field as machine crew 4's waiting to take
voters to the polls.

6. Undated Incident in Feld

Sonetine in January, supervisor John Bennett saw UFWor gani zer
Gonzal es on a bus at the Wley Ranch at a tine other than |unch. Bennett
testified that one enpl oyee was on the bus cleaning it. He told Gnzal es that
she knew she shoul d not be on the bus. According to Bennett, Gonzal es replied
that she was not discussing the union. Bennett then asked her to | eave, and
she di d.

Gonzal es testified that on one occasion, she spoke to a
wonan who was cleaning a bus.®¥ According to Gonzal es, she clinbed on the trailer
hi t ch whi ch connected a portable toilet to the bus and | eaned in the door to talk
to the wonan who wanted to tal k about a probl emshe had w th her daughter.
Gonzal es stated that the woman never asked her to | eave and kept worki ng the whol e
tine she was there. The conversation lasted only a few mnutes before a nan cane
up and asked her to | eave.

The record does not clearly identify whether this is the sane

i nci dent about which Bennett testified. On cross exam nati on,

' Ross stated that this crewwas strongly pro-UFW DuBois supported Ross in this
regard. She stated that of the 32 nenbers of the crew all but 7 supported the
UFW

¥ @nzal es testified that workers who were not feeling vell were sonetines
assi gned work cl eani ng the buses.
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Gonzal es testified that it was Pyle, not Bennett, who asked her to get off
during the incident she recalled. onzales stated that the wonan on the bus
saw the nan comng and said "Here he cones again, they are always hassling
us." (onzal es got down off the hitch to hear what the man was sayi ng because
he was on the other side of a ditch fromthe bus. According to Gonzal es, she
then returned and told the wonan, who was upset, that she was | eavi ng because
she did not want to jeopardi ze her standing wth the conpany.

E The Alleged Miolations - Oganizers in Felds

1. Decenber 17

Pyle testified that he saw UPWorgani zer Gnzal es and a man who
identified hinself as Hector Vel asco with nmachine crew 1 on a ranch near Yuna,
Arizona at about 10:00 a.m on Decenber 17. Enpl oyees were not on a | unch break.
Pyle testified that he asked themto | eave, but both stayed in the area for about
10 mnutes, before one wal ked of f.

Gonzal es testified that she could not recall this incident and that
she did not know Hector Vel asco.

2. January 19

Pyle testified that he saw URWorgani zers, (onzal es and Hiuerta, wth
nachine crew1l in a field about 9:40 a.m on January 19. According to Pyl e,
Gonzal es was behi nd the machine talking to workers, and Hierta was in front wth
the cutters. Pyle testified that he told Hierta of the violation, Hierta
responded that he didn't know Gonzal es was in back and wal ked of f to anot her
crew (onzales testified that she could not recall this particul ar incident.

3. January 20

Noel Carr testified that UFWorgani zers Gonzal es and Hierta were wth

acrewat Lot 806 on the Correll Ranch at a ti ne other than
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| unch on January 20. According to Carr, he approached them asked one to | eave,
and presunes that one did. He could not recall either the tine of the day, the
crew nunber, or whether it was a ground or nachine crew Carr knew both Gonzal es
and Hierta to be UFWorgani zers fromtheir identification of thenselves and from
per sonnel seei ng t hem ar ound.

Carr further testified that on the sane day, notes taken by himat the
tinme showthat UFWorgani zers Hierta and Hlarion S lva were in Lot 124. Carr was
not sure whether this incident involved the same crew as the earlier incident.

4. January 23

Carr testified that on January 23 UFWorgani zers Raoul Quesada and
S lva were observed talking to workers in ground crew 5 on Lot 314 at about 3:00
p.m It is not clear fromGCarr's testinony whet her he personal |y observed this
incident or whether it was reported to hi mby forenan Jesse Juarez.

5. January 27

Carr testified that Slvio Bassetti; the overseer of several crews,
approached Carr when he drove up to Lot 745 at the Wl ey Ranch about 10:20 a.m on
January 27. The workers in the field were ground crew 2. According to GCarr,
Bassetti told himthat there were sone UFWorgani zers in the field. GCarr's notes
identified the organi zers as Roberto Garcia and Mari o Vargas. Carr then | ooked
across the field and sawthem Bassetti told himthat he had asked the organi zers
to |l eave, but had gotten no response. Carr then told one of the organi zers they
were in violation and asked that one | eave. (ne organi zer |eft passing out
| eafl ets as he went. Carr estinmated that the organi zers were in the field for 10
or 15 mnutes. Carr testified that an unidentified person advised himthat the

two organi zers later re-entered
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the field at a time other than, |unch.
6. January 29
Pyle testified that, on January 29 about 11:00 a.m, he

drove up to ground crew 2 on the Wley Ranch while they were eating | unch and saw
six UFPWorgani zers wth the crew They were Purcell, Roberto Garcia, Pedro
Moral es, Manuel Chavez, and nen naned Tony and Mario. Pyle told Purcell that
they were in violation, but got no response. According to Pyle, the organizers
continued tal king to ground crew 2 for 30 mnutes until the crew fini shed | unch.
At this tine Purcell and Garcia went over to speak to ground crew 1 which was
eating lunch in the sane area. Two other organi zers, Rosa Lopez and anot her
whose nane Pyl e did not know neither of whomwere anong the first group of six
organi zers, joined themand began talking to the crew The four organi zers who
renai ned with ground crew 2 continued tal king wth the workers after they had
returned to work. Pyle does not recall howlong they stayed before | eavi ng.

Purcell's testinony differs markedly fromPyle's. He testified that
the Wl ey Ranch had a nunber of fields separated by canals. There were four to
six crews on the ranch on the day of the incident. Two groups of UFWorgani zers,
wth three organi zers per car, went out to visit these crews. Around |unch,
Purcel | left a ground crew whi ch was working near & canal and went up to his car
whi ch was parked on the canal road about 12 feet above the field. A catering
truck had just pulled up on the sane road. According to Purcell, the road was
el evated wth a steep dropoff on one side to the field and on the other to the
canal and was only w de enough for one vehicle to pass at a time. A bus carrying
ground crew 2 pul led up fromthe opposite direction of the catering truck and

about 15 workers got out to eat lunch in the shade. Purcell testified there
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were about 35 persons in the crew Another car with three UPWorgani zers then
pul | ed up behind that bus. Purcell and the two organi zers w th hi mbegan tal ki ng
to this group of organizers and workers as they wal ked to the catering truck.
Purcel | stated that these conversations dealt wth which crews they woul d visit
after lunch. A this point Pyle arrived and told themthey had too nany peopl e
there. Purcell then got water fromthe canal because his car had overheated due
to afaulty water punp. The other organi zers' car, driven by Robert Garcia, left
and then ground crew 2's bus left followed by Purcell's car which had been
trapped between the catering truck and the bus. After |eaving the area,
Purcell's group went to another ranch.

7. Mscell aneous | ncidents

Carr testified that supervisors reported 10 or 15 other incidents
in which there were nore than one UFWorgani zer with a crew during work hours.
No supporting or corroborative testinony was introduced as to these incidents
or their details.

Supervi sor John Bennett testified that he sawtwo UFWorgani zers in
the fields near the Salton Sea during work hours. He could not identify them by
nane, but only as persons he had seen around. Bennett coul d not recall how nany
crews were in the fields, nor the nanes of their forenen or supervisors. Bennett
was responsi ble for Wley and Salton Sea Ranches and received radio calls on
access violations fromthe fields when novi ng between ranches. O this occasion,
he stated that the UFWorgani zers nust have | eft because he did not receive
another radio call. Bennett testified that there were two occasi ons when he
recei ved cal |l s fromsupervisors who were having troubl e getting conpliance, but

he did not specify whether the non-conpl yi ng organi zers were Teansters or UFW
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F. Teanster Access

1. Nunber of representatives and rol e

At the tine of the election, the Enpl oyer had a col |l ective
bar gai ni ng agreenent with the Teansters. This agreenent apparent!y
contai ned a provision allow ng union access to the work place for the
pur pose of servicing the contract. The agreenent itself was not placed
in evidence, rather several Enpl oyer w tnesses stated that Teanster
representatives may have been in the fields as business agents. Pyle
specifically recal |l ed Teanster representative Jimmy Tucker comng to hi mon
probl ens handl ed by busi ness agents.

Jaci nto Roy Mendoza, the chief organizer for the Teanster canpaigns at
BA and other enployers in the Inperial Valley, naned 11 Teanster representatives
who worked on those canpai gns as organi zers. They were Manual A cantar, Gscar
Gonzal ez, Gscar Herrera, Domngo Enriquez, Ernesto "Neto" Arrizarraga, Hy Rael,
Afredo Soria, SamRvera, Hlda Rangel, Jimmy Tucker, and a worman naned Mati | de.

In practice, these organizers al so functioned as busi ness agents. ¥

2. Enforcenent of settlenent agreenent

The Teansters were not a party to the settlenent agreenent, but the
provisions relating to access on their face apply to them No evi dence was
introduced as to the intent of the two parties, the Enpl oyer and the UFW nor was
evi dence introduced as to how they expected the access |limtations to be enforced
agai nst the Teansters who enjoyed a right of access for business agents under a

bar gai ni ng agreenent and whose busi ness agents were al so organi zers.

“See Bruce Church, Inc., 2 ALRB No. 38 (1976).

¥ Because of this dual function, the term"representative" is used in
this opinion to refer to persons acting as Teanster busi ness agent -
or gani zers.
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Two Enpl oyer wtnesses, Pyle and Carr, testified that the access
provi sions of the agreenment were enforced for both unions, but their testinony
indi cated that enforcenent was | ess consistent where the Teansters were concerned
because of the dual roles of their representatives. Pyle testified that he took
notes on Teanster violations of the agreenent. Wen he saw a violation, he woul d
advi se the Teanster organi zers that they were in violation of the agreenent, and
one would then split off and go to another crew Pyle recalled three instances in
whi ch he saw nore than one Teanster representative wth a crew but he did not
know whet her they were organi zers or business agents. Pyle testified that he
never saw Teanster representatives on the buses in The Hole. S mlarly, Carr was
able to recall two instances when he saw nore than one Teanster representative in
the fields during work hours, but that quite often he sawonly one. Were two
were present, Carr stated that they nmay have been business agents wth aright to
be there. Carr's notes al so showed that Carl os Rodri guez and Marcelio Luna
reported that Teanster organizers Alcantar in ground crew 5 and Gonzal ez i n ground
crew 3 on Lot 333 stated on January 27 that they woul d not respect the agreenent
if the UFWhad nore than one organi zer per crew Neither Pyle nor Carr expl ai ned
how they or other BA supervisory personnel determned that Teanster
representatives were operating as organi zers and were, therefore, subject to
noti ce of violation, and when they were functioning as busi ness agents and | eft
al one.

3. Aleged violations

Mendoza testified that in the two nonths preceding the el ecti on he was
inthe Bruce Church fields once or twice a week and in The Hole nearly every
norning wth as nany as 10 Teanster organi zers. Teanster policy was to send three
organi zers to a field, if one of the organi zers was a worman; and two, if both

or gani Zers were nen.
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As arule, for safety and assi stance reasons, Mendoza never sent fewer
than two organi zers.

Rodimro Govarrubias, a foreman wth nachine crew 4, supported the
testinony of Pyle, Carr, and Mendoza that there were occasi ons when nore than one
Teanster representative was in the field during work hours. He stated that he
saw Mati | de and anot her worman representative on one occasion, and A cantar and
Arrizarraga on another, that as many as three or four Teanster representatives
cane to his crew and that he never saw only one Teanster representative.
Qovarrubi as al so stated that he and the other forenen were never told that there
could only be one Teanster organi zer per crew during work hours. According to
Qovarrubi as, the Teanster representatives at his crew never spoke to hi mabout
grievances or the contract.

UFWor gani zer Gonzal es testified that Teanster representatives
cane to a crew when she was al ready there. Wile Mendoza spoke to the
forenan, Matilde would often get on a nmachine and tell workers to take a
break whil e she wapped for them According to Gnzal es, foremen never asked
Teanster representatives or her to | eave.

Four enpl oyees call ed as wtnesses by the UFWtestified general |y that
they regularly saw two or nore Teanster representatives in the fields wth a crew
during work hours and that forenen never asked themto |eave. The enpl oyees were
Ranon Santiago, Eva Ayal a de Quezada, R chard Gartrell, and Rafael Jacinto
A naraz who was known as"Don Rafa.” Wiile all these enpl oyees were able to
identify various Teanster representatives they sawin the fields, only A naraz
was able to place two by name with a crew A naraz stated that Teanster
organi zers cane to his crew nachine crew 4, daily, and that usually Arrizaraga

woul d cone acconpani ed by Matil de.
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Ross testified that, a day after a work stoppage anong ei ght BO
nmachine crews in Arizona, 30 to 40 Teanster representatives went fromcrewto
crewin groups of 15 and got into heated argurments wth sone nenbers of the
crews. @Gnz, Drake, Ross, and nine or 10 other UFWorgani zers were al so present.
According to Ross, the incident ended shortly after police, who had been call ed
by BAO general nanager Payne, arrived and asked representatives fromboth unions
to | eave.

A nunber of UFWw tnesses testified that they saw Teanst er
representati ves on buses in The Hol e before work. Ross saw Al cantar tw ce and
Arrizarraga once. Purcell saw A cantar once arguing wth a worker. Gonzal es saw
A cantar, Gscar onzal ez, and Matil de on buses during the nonths of Decenber and
January. Alnaraz saw Matilde, Arrizarraga, and Mendoza. Quezada saw Mati | de and
Acantar. A naraz and Quezada stated that they never saw UFWorgani zers on the
buses. Mendoza testified, on the other hand, that he never saw organi zers from
ei ther union on the buses, while Pyle testified that he saw UFWorgani zers, but
not Teanster organi zers on the buses.

G Bl oyer Preference for the Teansters - Leafl et Canpai gn and
Harassnent of QO gani zers

1. Leaflet Canpai gn

The settl ement agreenment on access was reached agai nst a background of
charges by the UFWthat the Empl oyer had discrimnatorily di scharged enpl oyees
for support of the UFWand ot her conduct which amounted to illegal support and
assi stance to the Teansters, The settlenent agreenent di smssed a nunber of these
charges without a factual determnation as to their truth. It is undisputed that

had a series of pre-Act contracts with the Teansters beginning in 1970. %

¥ See Bruce Church, Inc., 2 ALRB No. 38 (1976).
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At the hearing, the UFPWintroduced copies of ten | eafl ets and open
letters issued by B in the nonths preceding and foll owing the el ection.”
M chael Payne, the Enpl oyer's vice-president and general nanager, admtted that
the docunents in evidence were all produced by the Enpl oyer and that he
personal |y had witten many of them Payne testified that prior to the various
el ections, including the final one statew de, the Enpl oyer sent a nunber of
| eafl ets and open | etters to enpl oyees. These docunents were translated into
Spani sh and then gi ven to supervisory personnel for distribution to as nany
enpl oyees as possi bl e.

Inthe last two nonths before the el ection, BO put out these
|eafl ets up to three times a week. Wth one exception, all the leaflets and
letters entered in evidence were issued in the nonths of Decenber and January.
They evi dence a strong Enpl oyer preference for the Teansters, if not thinly,
di sgui sed canpai gni ng on their behal f. Mendoza testified that he saw all the
| eafl ets in evidence because organi zers would bring in copies that they got from
workers, but that the Teansters did not ask the Enpl oyer to issue the | eaflets.

The first open letter was issued prior to the settlenent agreenent
on Decenber 4. It is an answer to a WFWleaflet distributed to BO enpl oyees
regardi ng absence of certain paid holidays under the Teanster contract. The
letter states that a UFWletter claimng that the UFWrepresented the majority
of enpl oyees was fal se, since the Teansters won the voting in Salinas and
San Joaquin. The letter also inplicitly criticizes certain UFWcontract
provisions and states that the Enpl oyer "finds this | atest URW propaganda

particul arly

Y UPWExhibit 3.
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of fensi ve because it denonstrates the UPWs insul ting and cont enpt uous di sregard
for the intelligence of our enpl oyees."

The next open letter is dated Decenber 17, shortly after the effective
date of the settlenent agreenent. It is a response to conplaints and gri evance
filed by the Teansters in connection wth the Enpl oyer's call tine procedures.
The letter makes reference to a work stoppage the preceding day, but the record
does not indicate whether this reference is to the work stoppage in Arizona about
whi ch UFWorgani zer Ross testified. The letter describes the work stoppage as a
favorite tool of the UFWand states that it did not nake sense for enpl oyees "to
sacrifice their wages to serve the purposes of the UFWorgani zers." The letter
further states that the Teanster grievance procedure and the Bd personnel
departnent woul d resol ve probl ens w thout any cost to the enpl oyee in | ost wages.

Another letter on January 6 states that the Enpl oyer expected that the
ALRB woul d overturn the previous el ections and conduct a statew de el ection. It
states that the Enpl oyer pledges to "abide by the w shes of the najority of its
enpl oyees. "

Aletter dated January 14 di scusses the question of seniority and job
security. The letter criticizes the UFWfor requiring that an enpl oyee renain in
"good standing" wth the union in order to stay on the seniority list. It then
quotes froma report by a university professor that URWcontracts al | ow t he uni on
to arbitrarily drop any enployee it wshes fromits nenbership rolls, even if
they paid their dues, and that those dropped had to be dismssed fromtheir jobs.
The letter ends by urging enpl oyees to ook at all the issues and differences

bet ween t he uni ons.
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O January 19, the Enpl oyer issued another |etter conparing nedi cal
and pensi on provi sions under UFWand Teanster contracts. The conpari son
inplicitly favors the Teanster provisions. For exanple, the |etter describes the
UFWpension and retirenment plan as providing enpl oyees "a place ina 'villa for
retired canpesinos.'” |t goes on to state:

"It appears that you would have to live out your

retirement years at that |ocation which may not be

the area of your choice. You nay want to retire to

your hore town where your friends and famly are.”

The letter describes the Teanster plan as providing for a cash paynent so that
enpl oyees coul d |ive wherever they w shed.

Another letter, dated February 20, renews the Empl oyer's pl edge, first
set forth inits January 6 letter, that the BO woul d abide by the desires of its
enpl oyees as to whi ch union woul d represent them however, the letter then states
that these desires nust be expressed in a free, honest, and secret election. The
letter states that the Enpl oyer believes that the January 30 el ecti on was not
this kind of election, and therefore it had filed fornal objections. The letter
goes on to list sone of the objections and asks enpl oyees to contact naned
Enpl oyer representatives with any irregularities or illegal practices observed
before or after the election, and |lists some of the kinds of violations which
mght be reported.

Four other letters are undated, but three can be pl aced by statenents
contai ned in themas having been issued in the two-nonth period preceding the
electioninthe Inperial Valley. (e letter obviously foll owed the settl enent

agreenent on access. It is particularly relevant to assessing the al |l eged

viol ation of the access
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agreenent. The letter inits entirety reads as fol |l ows:
TQ Al Bruce Church, Inc. Enpl oyees

Wien the conpany al | oned expanded access to uni on organi zers, so they
could talk wth you during all working hours, we did not anticipate that
there woul d be so many organi zers nor that they woul d take up so much
tine.

But if you think the pressures are great today, | urge you to ask yoursel f
how great the pressure could be on you if sone of these sanme organi zers or
their bosses had the power to take your job anay fromyou -- and give it
to soneone el se?

V¢ ask that you think about all the things that you coul d have to do,
even though you nay not want to, in order to keep "good standing” wth a
uni on boss. You know what those things are -- things like having to | ose
a day's work to go picket or boycott sonething or soneone, or going to
neetings you don't want to attend, or paying extra assessnents, etc. etc.

V¢ ask that you really think about this because it seens to ne to be one of
the "gut" issuses.

You mght ask -- Wy is the conpany so concerned about nme and ray "good
standing" wth a union? The answer to that is if you re forced to do
sonet hing you don't want to do -- and the conpany can't do anythi ng about it
-- you are going to be really unhappy. In the long run, there is no way for
unhappy enpl oyees and the conpany to "keep-it-together".
I"d like to take this opportunity to congratul ate everyone on the good
job that is being done in spite of the pressures fromthe union
or gani zers.
V¢' ve got the best teamin the business and by "keepi ng-it-together"
we're going to get even better.
M KE PAYNE

A though the UFWis not expressly naned as the "union" referred toin the letter,
the terns "union boss" and the issues of "good standi ng® and | osing a days work
to picket and boycott are routinely linked to the UFWin other Enpl oyer letters.
The clear inference to be drawn is that the Enpl oyer criticized the UFWfor
exercising its access rights.

Anot her undated letter was issued sonetine after the Board' s deci sion

to conduct a statewide election. It lists a series of choices
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The first choice is between a new Teanster or a new URWcontract, while those
that followdeal wth various canpaign issues. |If the parallel of the first
conparison is foll owed, a reasonabl e person reading this leafl et woul d viewthe
first choice in each case as the Teanster position and the second choi ce as the
UFWposition. In every case, the UFWchoice is pictured as the | east attractive.
For exanple, the final choice states the foll ow ng:

If the wages and benefits that you work hard for are for

you and your famly

R

If part of the wages and benefits go into sone nysterious,

undefined funds to be used by others for their purposes.
The letter closes by stating that about 60 percent of |ettuce enpl oyees had voted
to be represented by the Teansters and 40 percent by the UFWand that there "are
going to be sone successful conpanies - and there are going to be sone failures."
Inits context, the clear inference of this last statement is that conpani es
whose enpl oyees choose the Teansters w |l be successful. Another undated |etter
closes with a simlar reference to B renai ni ng successful so as "not to end up
like Freshpict." A staterment to be read to enpl oyees as part of the settl enent
"agreenent stated that "BA has no intention to go out of business or reduce
acreage in Galifornia, regard ess of which union the enpl oyees choose to

represent them The | ast docunent in the exhibit is a leaflet asking and
answering a series of questions about the UFWcontract wth Interharvest, Inc.

2. Enpl oyer Harassnent

UFWargued that the Enpl oyer's treatnent of organizers taking
access was narkedly different for the two unions. Gonzal es

testified that Pyle never told her she was in violation of access

regul ations, but instead he woul d say, "Get the hell out of here"
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when she was wth another organizer in the field. She stated that this happened
to her every day, sonetines twce a day. At first, she attenpted to explain that
she was just getting the tine, that the organi zers were not near the nachi nes,
and that they were not organizing at the tine. Later, (onzales testified that
she began to ignore Pyle and not | eave because she did not feel she was in
violation of the agreement. She further stated that supervisors woul d object to
the presence of two organi zers even when an organi zer was nerely being called to
| eave the field to return to the UFWoffi ce,

Gonzal es testified that she was never asked to leave a field by a
foreman, but only by Pyle and another nan wth a beard. She stated that Pyle
would talk to a foreman who woul d then come and tell her to | eave. According to
Gonzal es, a foreman wth machi ne crew 8 named Jose Luis Garcia told her that he
was sorry Pyle was hassling her and that he felt she was doi ng not hi ng w ong.

V. Prelimnary Facts Rel evant to Hection Day Conduct

A \Voting Procedures - the pre-el ecti on conference

The el ection was conducted statew de at several |ocations, but the
najority of votes were cast in the Inperial Valley at polling sites in Braw ey
and Calexico. Al objections on el ection conduct relate to these two sites.

Tinmes and places for the election were determned at a preel ection
conference held on January 28 at Board offices in H GCentro. Enpl oyer
representatives present were Mchael Payne, vice-president and general nanager of
the Enpl oyer, and Kenneth R stau, Enployer's attorney. Teanster representatives
were Mendoya, Arrizarraga, and Rvera. U-Wrepresentatives were Marshall Ganz
and Ross. Presiding over the conference for the Board were the agent in charge

of the
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el ection, Carlos Bowker, and attorney Maurice Jourdane. Q her

uni dentified persons representing the various parties were al so present.
Voting was to take place from7:00 aam to 4:00 p.m, in Braw ey, and
from5:30 p.m to 7:30 p.m in Calexico.

During the conference, the Board agents and parties nade several
agreenents as to polling areas, transportation of enployees to the polls, and
voting procedures. A site at the Enployer's Braw ey Ranch, represented by the
red- hat ched area on Enpl oyer Exhibit 3, was designated as the polling area wthin
which no electioneering was to occur.® This area was approxi nately 1/2 nile
fromeast to west and 3/4 of a mle to one mle north to south. The only access
to this area was over a 40 foot long, 20 foot w de bridge |ocated just outside
the polling area at the point indicated on Enployer Exhibit 3 where US 86
doglogs to the south. The identification tables and the voting booths were
located 9/10 of a mle fromthe bridge, according to Burton Anderson, who was
manager of that ranch for 17 years. This area is narked in yellow on Enpl oyer
Exhibit 3.

The enpl oyer volunteered use of its buses to transport enpl oyees from
the fields to the polls. Bowker asked who woul d drive those buses, and Enpl oyer
representatives indicated that drivers would be BO bus drivers who were i n nany
cases crew forenmen.* Bowker objected to crew foremen on the buses. Al parties
finally agreed that the buses woul d be used with Bruce Church drivers, but that a

Boar d

18/ The illustration incorrectly shows the hatched area extending across US 86.
It should parallel the highway on the ranch side of the road. The bridge
entrance is also incorrectly shown as being wthin the hatched area.

19/ Payne testified that BA drivers had to drive the buses because of insurance

and legal requirenents. There was sone di scussion of using outside drivers
bef ore a conprom se was reached.
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agent woul d be on each bus fromthe tine it left the field until it arrived in the
polling area in order to ensure that no el ecti oneering was done on the buses.
Payne testified that Bowker stated the buses were to be an extension of the
polling area. Bowker confirnmed Payne's testinony and stated that his intention
was to prevent electioneering by the parties on the buses. There was no evi dence
that the agreenent also applied to canpaign |literature placed on buses by enpl oyee
supporters of either union.

Arrangenents were al so nade to handle eligible voters who mght not be
working the day of the election and who would arrive at the polls in private cars.
Payne testified that the UFWargued that private cars should be allowed into the
area, but the Enpl oyer objected. Parties finally agreed that persons arriving to
vote by neans other than the buses woul d be stopped at the bridge and hel d there
until they could be driven to the voting booths in state cars or a BD van with a
Board agent present.

Parties agreed at the pre-election conference to neet the

next day, January 28, to work out a busing schedule.? A schedul e

was worked out on January 29 and brought to Payne by R stau who attended the
neeting. According to Bowker, the busing schedul e was intended to prevent
congestion at the voting area while at the same tinme naintai ning a steady
flow of voters.

B. \Woting Procedures - el ection day

The day of the el ection, probl ens devel oped around the busi ng schedul e

agreed on at the pre-el ection conference. Sone buses arrived

Xpayne stated that this was necessary because the Enployer could not tell at
the tinme where or how nuch vol une it woul d be harvesting on el ecti on day.
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behi nd schedul e, and Board agents had to keep polls at the Braw ey site open 30
to 60 mnutes past the official closing tine. BEvidence indicated that the del ay
was at least in part the result of attenpts by Enpl oyer representatives to depart
fromthe schedul e and control the flow of voters to the Braw ey pol ling area,
contrary to instructions by Board agents.

Board agent, Shirley Trevino, testified that she was one of the Board
agents assigned to ride buses fromthe fields to the polling area. She
experienced difficulty on the norning of the el ection in having an enpl oyer
representative direct her to the fields where she could board a bus and in
permtting buses to | eave for the polls. Her testimony in this regard is
di scussed bel ow i n connection with the objection that Trevino tol d enpl oyees t hat
the Enpl oyer did not want themto vote. Trevino testified that later in the day,
she and Jourdane were parked in a gas station in Véstnorel and when they saw two
conpany buses heading to the polls wthout a Board agent on board. Jourdane
st opped the buses and ordered Trevino to get on one. Nbo evidence was introduced
to show why this bus had no agent or who had directed it to | eave for the polls.

Ohce inside the polling area, buses followed the path, indicated by
the arrows on Empl oyer Exhibit 3, to the voting booths. According to a nunber of
W t nesses, buses parked in the area narked by an "X' in box just bel owthe yellow
area on Enpl oyer Exhibit 3. The buses were approxi mately 100 feet fromthe pl ace
where voters lined up in front of the identification tables. Enployer Exhibit 7
and UFWExhibits 2a and 2b illustrate the location in the i mmedi ate area of the
voting booths. Myaoka testified that at tines during the day there were seven
private cars al so parked in the area of the buses, but there was no evi dence as

to who the owners of these cars were.
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Wien the buses reached the parking area, Board agents fol | owed certain
procedures. Trevino testified that she would wait on the bus with the crew until
the last people of the preceding crew had voted.? She woul d then | ead the
enpl oyees of f the bus. Bowker testified that enpl oyees woul d then be placed in
one line in al phabetical order, given instructions on howto vote, and shown a

sanpl e bal | ot .2 Enpl oyees were then separated into two |ines, one from

AN and another from0-Z and taken to the two identification tables.® Generally,
only one crewwas in line to vote at a tine.

(bservers were stationed at the identification tables. Each party had
five permanent observers and one observer for each of the ground and nachi ne
Cr evs.

Bal l ots were handed out to voters after they passed the identification
tabl es by a Board agent who stood on the area indicated by the box nmarked "3" on
UFWExhi bits 2a and 2b and by the circle narked "A' on Enpl oyer Exhibit 7. \oters
who were chal l enged were directed to the chall enge tabl e marked as box "4" on UFW

Exhi bits

21/ Wien Trevino arrived wth machine crew 4's bus, she stated that she was the
third bus in the area. The crewfromone bus had fini shed voting and were
| eaving, while the crewfromanother was in line to vote

22/ Trevino testified that she al so gave instructions when she boarded Buses in
the fields for the trip to the polls.

23/ The identification tables are the boxes narked 1 and 2 on UFWExhi bits 2a
and 2b, and the ones nmarked "I D' in Enpl oyer Exhibit 7. There is sone

di screpancy in the testinony of various wtnesses as to where the al phabet was
broken, but all agree it was split in half for identification at the tables.
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2a and 2b and narked "Chal | enge” on Enpl oyer Exhibit 7. Qher Board agents were
stationed by the ballot box and voting booths. Wen enpl oyees fi ni shed voting

t hey boarded buses which left the polling area al ong the path nmarked by the
arrows on Enpl oyer Exhibit 3.

C Whion Supporters at the Bridge

Buses approached the Braw ey polling site fromthe north on U S. 86
and then slowed to nake a left turn into the polling area across the bridge
connecting the road wth the ranch. Supporters of both the Teansters and the
UFWand representatives of the Enpl oyer were present at the bridge, but outside
the polling area.

Burton Anderson, BO general services nmanager, testified that he was
at the bridge for all but 30 mnutes between 6 a.m and 2 p.m on el ection day.
He stated that there were four or five UFWsupporters there at 7 am, 10 to 15
at 10 am, and 35 after lunch. Teanster supporters were also at the bridge, but
this group never exceeded four or five persons. UWUFWsupporters wore the bl ack
eagl e enblemof the union. UWofficial Mrshall Ganz was present wth
themnost of the day.?  These supporters stood on an enbanknent 15
feet fromthe road and shouted sl ogans |ike "Viva Chavez" as the buses entered
the polling area. Supporters did not run al ongsi de the buses, according to
Ander son, because it was virtually inpossible to do so due to the narrowess of
the bri dge.

Cavid Thornberry, BA production manager, and Marcel i no Sepul veda, a
foreman for ground crew 7, testified substantially as did Anderson. According
to Thornberry, the group at the bridge varied fromzero to 40 persons during the

day and that they wore enbl ens on

24/ Ross testified that Ganz was present in part to nake sure that UFW
organi zers did not jeopardize the election by entering the polling area.
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their clothes, but he could not recall seeing flags. Sepulveda testified that
when he drove his crews bus into the polling area between 11 am and 1 p.m, he
saw per haps 50 peopl e on one side of the bus and 15 on the other. URWsupporters
on the ground yel l ed "MV va Chavez" to union supporters on the buses who had
opened the w ndows. Sone workers on the bus then shouted "V va Chavez" back.
Sepul veda saw no one run al ongsi de the bus. He saw approxi nately four Teanster
supporters at the bridge.

Trevino testified that she too saw supporters of both unions at the
bri dge when buses she was on entered the polling area. She stated that she stood
in the doorway of the bus, so that it was inpossible for anyone to get on or off
the bus at that point.

D Board Agent Bias

Alegations of bias on the part of Board agents in favor of the WW
underlie a nunber of the Enployer's objections and attacks on w tness
credibility. In addition to evidence introduced by the Enpl oyer in connection
w th specific objections, the Enpl oyer attenpted to introduce evidence of a
general bias in favor of the UFW

Enpl oyer w tnesses, Sotera, DuBois and G aci el a Godi nez,
testified that they saw Board agent Shirley Trevino in The Hole a week or so
after the election. Godinez stated that Trevino was passing out |eaflets, but
that she did not know what was on the leafl ets. Godinez asked Trevi no why she
was passing out leaflets, if she was fromthe governnent, apparently because she
felt that only union organi zers passed out leaflets in The Hole. Trevino
responded that she had been fired.

Trevino testified that it was common practice for Board agents to hand

out election notices and worker rights leaflets in The
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Hole. After the election at BA, she was in The Hole leafletting i n connection
wth elections at J.R Norton and Sahara Packi ng and t he shutdown of the Board
due to lack of funds. Trevino stated that she had never handed out a UFW

| eafl et .

In answer to a question by the Enpl oyer's counsel on cross
examnation, Bowker testified that he and Jourdane had attended a UPWneeting in
Cal exico prior to the election which was called for the purposes of ratifying the
UFWcontract wth Interharvest, Inc. There were about 700 persons at this
neeting. Bowker testified that both he and Jourdane used the opportunity to
informworkers of their rights under the Act and to expl ain what woul d happen in
the event the Board was not funded. Bowker did not know whether any BQ
enpl oyees were present. He testified that he and Jourdane stayed only ten
mnutes and | eft before the vote on ratification. O cross examnation, Bowker
was asked whet her an enpl oyee had said at the pre-el ecti on conference that he was
a UFWagent in the mnds of the voters. Bowker stated that accusations and
comments of that type were nade by all parties at the pre-el ecti on conference,
and especi al |y by Teanster organi zers.

M. Hection Day Conduct

A Hectioneering inthe Polling Area by UPANQ gani zers

The Enpl oyer's objection is that UFWorgani zers entered the pol ling
area while the el ection was in progress and engaged in el ectioneering and
canpaigning in the immedi ate area of the polling booths and bal |l ot box wth
voters waiting to vote. The Enpl oyer introduced evidence as to two al |l eged

i ncidents of el ectioneering.

1. The Man in Maroon Pants

Three Enpl oyer w tnesses testified about this incident. Pedro

"Pete" Hores was a closer wth ground crew 1 and acted as a
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crew observer for the Enployer at the Brawey polling site. He testified that
when his crew arrived by bus at the polling site, there were three crews in the
area, his crew ground crew 2, and another which was |eaving. A Board agent told
themto wait, gave theminstructions on voting, showed thema sanpl e ballot,
lined themup al phabetically in front of the bus a short distance fromthe
identification tables and told themto get out their identification so that their
eligibility could be checked. About this tine Hores saw a man wal ki ng up and
down inthe line telling enpl oyees to vote for Chavez. The nman had a noust ache
and was dressed in maroon pants. Hores did not knowthe nan's name, did not
recogni ze himas an enpl oyee, but had seen hi mbefore around the buses in The
Hole. Hores wal ked over to Enpl oyer observer Myaoka, who was standi ng near the
identification tables and reported the incident. A nale Board agent then told
Flores to get back in Iine because they were going to start voting.

Wien Hores returned to the line, he sawthe nan still in the area, so
he inforned a fenal e Board agent who spoke to the man, but Hores coul d not hear
what was said. HFHores then spoke to anot her nal e Board agent who went over and
talked to the nan in maroon pants. The nan then wal ked t hrough ground crew 1 and
totherear of it. As he did so, Flores testified that he heard the nan say, "If
anyone asks, | work for Bruce Church,” and "M va Chavez." According to H ores,
there were about 70 enpl oyees fromground crews 1 and 2 in the area preparing to
vote when this incident occurred, as well as nmenbers of another crew which had

finished voting and were waiting for their bus to | eave,
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n cross examnation, the UFWquesti oned H ores about a decl aration
filed with the objections petition in which he stated that there were 100 to 140
enpl oyees in the area at the tine of the incident and that Bowker was the Board
agent to whomhe spoke. HFores testified that he woul d recogni ze Bowker, but he
was unabl e to describe himor any other Board agent. He repeated his testinony
that 70 persons were in |line, but other crews whose nunbers he coul d not renenber
were waiting around for their buses after voting.

Myaoka testified that when Hores reported the incident to him
he | ooked up and saw a man in naroon pants in front of a bus

handing a | eafl et to another man who had just cone off a bus. At the

tine this nan was at the place marked "1" on Enpl oyer BExhibit 7. @

M yaoka got Board agent Bowker who was w th another group of voters by the other
buses and told himthat there was a nan canpaigning. By this tinme, the nan in
naroon pants was headed toward the other two buses, and Bowker and M yaoka were
goi ng over to speak to him Wen they were about 50 or 60 feet away, Bowker
asked the man what he was doi ng and whether he was going to vote. The nman
replied that he was not going to vote. Myaoka then told Bowker to find out who
the nman was because he was canpai gning. Bowker replied that he was not doi ng
anything and was just going to the bus. Myaoka again asked to find out who the
nman was and what he was doing in the area. Bowker then said that he was too busy
and had to get back and see what was going on. Myaoka did not see the man in

naroon pants agai n.

25/ Enpl oyer Exhibit 7 is a representation of the portion of the Braw ey area
around the voting area itself. The narkings at the top | eft represent
Myaoka' s recol |l ection of the placenent of buses and voters at the tine the

i nci dent occurr ed.

- 35-



Wien Myaoka returned to a place narked by the "X' on Enpl oyer Exhi bit
7, near the identification tables, he sawthe man to whomthe man i n maroon pants
had handed the leaflet still sitting on a rock reading it. The nman fini shed
reading the leaflet, folded it, dropped it on the ground, and then wal ked over to
his crew which was getting ready to vote. Myaoka had a Teanster observer naned
Quz send anot her Teanster observer to get the paper and bring it to him A copy
of the leaflet was entered in evidence as Enpl oyer Exhibit 6. It is aletter in
Spani sh to Bruce Church enpl oyees, dated January 30, and signed Cesar Chavez and a
paper wth the words "Vote Asi" and a square marked with an "X' under the UWs
bl ack eagl e synbol and the nane of the union bel owin English and Spanish. O the
back of that paper are instructions on howto vote. An English translation of the
letter was attached as part of Enployer Exhibit 6 at the hearing. The letter in
brief calls on enpl oyees to choose a uni on which had not nade an alliance with the
ranchers and to choose the UPWwhi ch was going to win all the elections in the
Inperial Valley. Myaoka apparently never showed the leaflet to a Board agent.

M chael Dom ngos, who was an Enpl oyer observer at the iden-
tification table across fromthe one by which Myaoka was standing, testified
that he too saw a nmal e Mexi can with a noustache wearing naroon pants wal ki ng
along a line of voters and then crossing over to another |ine.

Bowker could not recall this incident. He did recall another incident
al so recall ed by Myaoka, involving a sportily dressed nan in a tan | eisure suit
who was joking and talking to voters in line. The workers were kidding the nan
about his clothes and how nuch noney he made. Bowker testified that he had seen
the nan drive his wife into the polling area in a private car. He asked the nan

to nove back into
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the area where voters who had al ready voted were congregated. Bowker |ater saw
the nan | eave the area when his w fe had finished voting.

Myaoka' s recoll ection of this incident is different. He testified
that the nan in the tan leisure suit was Hios Pacheco, a |long-tine enpl oyee of
BA. Bowker asked M yaoka whet her Pacheco was an Enpl oyer observer. M yaoka
told himthat Pacheco was not, that he had been asked to be an observer, but the
Enpl oyer had decided not to use him S nce Pacheco was an eligible voter, Bowker
told himto get back into line and anait his turn to vote. The conflict in
testinmony is not critical, since this man was clearly not the nan i n naroon
pant s.

Bowker al so recalled that a young rmal e Mexi can in work cl ot hes
appeared at the polling area claimng to be an observer for one of the parties.
Becuase his nane was not on the list of observers, Bowker refused to allow himto
act as such and sent himto the area where the state cars and van were par ked.
This area is narked on Enpl oyer Exhibit 7 in the bottomleft-hand corner.
According to Bowker, the nan renai ned there under his surveillance and that of
other agents who were in that area for two hours until he was picked up. This
nman cannot be identified as the nan in maroon pants, nor was he the nan in the
ot her incident discussed bel ow, since his description does not natch that nan.

The UFWcal | ed three persons who served as UFWper nanent observers at
Braw ey. Ranon Santiago, Rafael Jacinto A naraz, known as "Don Rafa,"” and Eva
Ayal a de Quezada all testified that they were at the identification tables all
day and did not see anyone canpai gni ng anong the lines of voters. The UFWal so
called Jose Cedillo, its observer for ground crew 1. He testified that the crew
observers voted |l ast after the other persons fromthe crew and that he stood next

to Hores at an identification table throughout the voting. He never saw
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Flores speak to a Board agent. Wien they arrived at the polling area, Bowker
asked who the observers for the parties were and then told themto take their
places at the identification tables. According to Cedillo, Hores never left to
speak to a Board agent.

2. Qound crew 7 i nci dent

Two Enpl oyer w tnesses testified about another incident of alleged
el ectioneering which occurred while ground crew 7 was preparing to vote.

Marcel i no Sepul veda, an assistant foreman with that crew who drove the crew bus
the day of the election, testified that when the bus arrived in the polling area,
the Board agent who had ridden in with the crewfromthe fields got off the bus
first foll owed by the enpl oyees. Sepul veda renai ned seated at the wheel. He
testified that he sawa tall, heavy nal e Mexi can with a white noustache approach
the bus and speak to the Board agent who had gotten off the bus. Sepul veda did
not know the nan, but saw hi monce after the election in The Hol e wal ki ng t oward
the heaters with workers fromlnterharvest, Inc. Sepulveda at first testified
that this man told the Board agent fromthe bus, "Not to forget to tell themhow
they are going to vote." Wien asked to repeat what was said, Sepul veda said the
nman had said, "Not to forget to tell themwho to vote for." After naking the
statenent, the man wal ked wth the Board agent about 20 feet toward enpl oyees
lining up to vote and then returned where cars were parked.

Javier Millareal was a cutter and packer with Sepul veda's crew He
testified that when the crews bus arrived in the polling area, a tall, heavy
Mexi can man cane up to enpl oyees getting off the bus, pointed to a paper, and
said, "you know how you are going to vote." According to Millareal, the paper he
hel d up was sonething |i ke the second page of Enpl oyer Exhibit 6 and had a bl ack

eagle on it.
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Based on the consistency of Sepulveda' s first answer wth Villareal's
testi nony and evi dence that Board agents gave voting instructions when enpl oyees
left the buses, | find that the statenent nade by this nan was "Don't forget to
tell themhowto vote."

The UFWcal | ed anot her cutter and packer wth ground crew 7 naned
Geraldo Hores. He testified that on the day of the election he sat in the front
of the bus near Sepulveda. He renained on the bus with Sepul veda and di d not
vote. Fromhis position Hores could see the crew standi ng outside. He did not
see the nan described by Sepul veda and M || areal .

B. Gonversations by UFWbservers wth Voters

No evi dence was-submtted at the hearing in support of this
objection. Rchard Gartrell, Ranon Santiago, and Jose Cedillo, who acted as UFW
observers at Braw ey, testified that no observers talked with voters and t hat
they were ordered not to do so by Board agents. Board agent Bowker was in the
area between the identification tables at all tines when voters were present.

C WWLiterature in Sate Car sed to Transport Voters to Polls

Myaoka testified that he was a pernanent observer at both the
Braw ey and Cal exi co el ection sites. Wen the voting was conpl eted at Braw ey,
the ballots were placed in a grey or green state car. Myaoka, a U”Wobserver,
and a Teanster observer then rode w th Board agent Bowker in that car to the
polling site in Galexico. During the ride to Cal exi co, Myaoka saw 70 or 80
leafl ets in Spanish on the floor of the back seat of the car, a copy of which
was entered i nto evidence as Enpl oyer Exhibit 5. The leafl et was nostly
handwitten and was directed to D Arrigo strikers. |t announced that energency
neetings woul d be held each night at 6 p.m fromTuesday to Friday, January 12
to 16, at the UFWoffice in Cal exi co and advi sed the strikers to call phone

nunbers listed on the leaflet for nore infornation.
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Myaoka testified that he had seen Board attorney Jourdane drive the car
containing the leaflets out to the gate earlier in the day at Braw ey and bring
back voters to the voting area. Enpl oyer observer Mchael Dom ngos al so stated
that he had seen three voters brought to the polls in a state car on one occasi on.
Board agent Bowker stated that he once drove one voter who rode in the front seat
to the voting area fromthe gate. Bowker stated that he had never seen the
| eafl et and the voter who he drove into the polls did not nention it. Bowker only
left the inmmedi ate voting area to go to the gate when no crews were present
voting. No enpl oyees who mght have seen the |eaflet testified.

Board agent Celia Trujillo testified that she had put out the |eafl et
inquestion as part of an effort to contact about 300 economc strikers from
D Arigo for a challenged ball ot report on which she was working. According to
Trujillo, nmost of the strikers were UPWnenbers who had gone on strike in 1973.
She was in the Inperial Valley fromJanuary 10 to 18 working on this report.
Trujillo used a state car while she was in the area. Trujillo stated that the
| eafl et was run of f on regul ar paper because the H Centro of fi ce was concer ned
about paper use and she knew that paper with printing on it was nore expensive to
use, so she ran it off on blank paper. According to Trujillo, she and other Board
agents distributed the leaflets at The Hole in Calexico and, wth the hel p of WW
vol unteers, across the border in Mexicali. Trujillo stated that it was common
practice for Board agents to request the assistance of the parties in such
investigations. She stated that the neeting was set for the UFWoffice because it
was close to the areas in Calexico and Mexicali where the leafl ets were
distributed, and workers woul d not have to drive to the Board offices in H
Centro.
D Board Agent Satenent that Enpl oyer did not want Enpl oyees to Vote

A nunber of wtnesses for both the Enpl oyer and UFWtesti -
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fied as to this incident. Based on their testinmony, this is what occurred.
January 30, the day of the election, Board agent Shirley Trevino was to acconpany
buses to the Braw ey pol ling site under the agreenent and schedul e worked out
prior to the election. She and Board agent Wayne Smth had busi ng schedul es and
were to wait for a B representative to take themto the fields to neet the
buses. That norning, Trevino and Smth net a gray-haired BA representati ve,
naned Janmes Pyl e, who was known to the workers as "H Caballo Blanco.”" Pyle told
themthat he had not yet received his orders to take buses to the polls. They
then wai ted several mnutes and asked again, but were again told by Pyle that he
had not received his orders. After another short wait with no indication they
woul d be taken to the polls, Trevino and Smth left to look for the fields being
worked. Wen they did this, Pyle also left and they fol | oned him

Trevino and Smth arrived at a field being worked by a full division
consisting of machine crews 1, 3, 4, and 5. Qher Board agents had al ready
arrived about 7 am or 8 am They had run into UFWorgani zer Ross in
Vé¢st nor el and, asked where crews were working, and followed himthere. Ross had
heard reports that a fenal e organi zer had been roughed up by nmenbers of mnachi ne
crew 1 which was strongly Teanster and anti-UFWand known as the "Ti gresa"crew
Several nenbers of the crew had thrown dirt clods at Ross' car when he arrived
that day. Mst of nachine crew 4, which was a heavily pro-U”Wcrew, were on or
around their bus when Ross arrived because their nachi ne was broken and st opped.
Machine crew 1 was comng in and out of the field in confrontation w th nmachi ne
crew 4.

After her arrival, Trevino and another Board agent, Jesse Jacques,
boar ded rmachi ne crew 4's bus, explained the voting procedures, and infornmed
enpl oyees that they woul d acconpany themto the polls. Trevino then got off the
bus and told Pyle, who was sitting in a car wth a radio, that a busing schedul e
had been prearranged, but he
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responded that he had not received his orders fromthe office. Trevino asked
Pyle to contact the BO attorney and find out why buses weren't noving. The
driver of the bus was nmachi ne crew 4's forenan, Rodi mro Qovarrubi as, known as
"H Quate." He was instructed not to take the bus to the polls until ordered to
do so by Pyl e and Ranon Robl edo, anot her forenan w th nachi ne crew 4.

Apparently, while Trevino was speaking to Pyle, a person identified
as a UFWorgani zer got on the bus and said either "Payne and Tayl or are shitting

intheir pants, 'Viva Chavez"

or "Payne and Tayl or both shit; they don't want
you to vote." Evidence was contradictory as to the identity of the person who
nade these statenents. Pyle testified that he saw Ross get on the bus, but did
not hear what was said. Ross hinself admtted getting on a bus briefly next to
the driver and telling workers that the voting was being stalled, but he denied
doi ng any canpai gni ng or saying that "Payne and Tayl or are shitting." Two
enpl oyees cal l ed by the Enpl oyer, Sotera DuBois and G aci el a Godi nez, were on
the bus and heard the statement. They identified the person only as a UFW
representative they had seen with Ross, but could not nane him Furthernore,
their descriptions were totally different. DuBois described the person as a
tall, blond-haired nan who wore a knitted hat. Godinez said the person was a
short American of nediumheight wth brown hair and no hat. There was no
evi dence that a Board agent was on the bus at the tinme the statenent was nade.
After this incident and upon finishing her conversation wth Pyle,
Trevino, Smth and Jacques agreed to tell enpl oyees on the bus that they woul d
take themto the polls in a state van. Trevino then got on nachi ne crew 4's bus
and spoke. DuBois testified that Trevino, in Spanish, said:

"The conpany doesn't want you to go vote now V¢
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want to take four buses at a tine, but the

conpany wants to send one bus only. Those that

want to go to vote, there is a panel.

Get init, and we are going to take you to

vote."

DuBoi s then told Trevino that she was tal king the way she was
because she was wth Chavez. Trevino did not respond.

Godinez' s testinony is substantially the sane as that of DuBois,
except that Godinez states that Trevino' s statenent was as fol | ows:

"The conpany dosn't want you to vote; it wants to
screw, but we are going to vote."

Trevino testified that when she got on the bus, she said that they were havi ng
difficulty wth the Enpl oyer conplying wth the procedures worked out. She denied
nmaking the staterment attributed to her by Godi nez, but admtted being frustrated
wth the situation.

This testinony is contradictory and nust be resolved. n
direct, DuBois, |ike Godinez, stated that Trevino said, "The conpany does not want
you to vote;" however, when asked by this examner to recall as best she coul d
exactly what was said, she stated that Trevino said, "The conpany does not want
you to vote now [ Enphasis added]. Only Godinez testified that Trevino stated that
the conpany "just wants to screw " The testinony of DuBois is consistent wth
that of Trevino and conflicts wth that of Godinez. dven the conflict between
Enpl oyer's own wtnesses and Trevino's credible testinmony, | find that her

statenment to the workers was that recalled by DuBois, wth addition of the word

now " Wen Trevino finished speaking, about 10 enpl oyees left the bus and got in

the Sate van. %

26/ Ross testified that at sone point during the incident Rafael Jacint A naraz and
ot her enpl oyees asked hi mwhet her they should get in the van and he advi sed t hem
towait alittle |onger.
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Smth and Trevino then returned to Pyle's car, told himthat they had
a responsibility to see that these workers voted as prearranged, and that they
woul d take themin the van. Pyle said, "Let ne get to the conpany.” Trevino
told Pyle to get on the radio and | et her talk to the Enpl oyer's attorney because
he al ready knew about the schedul e and that Board agents did not know they were
going to be confronted wth these probl ens. Pyle then sl ammed the door and
rolled up the wndow Later he cane back to Trevino and said that he was gi vi ng
the okay and that the workers could get out of the van and back on the bus. The
workers then got back on the bus. Trevino then told the enpl oyees the bus was
ready to go, and it left for the polls about 8:30 a.m, according to Trevino, and
9:00 a.m according to Pyle. Qovarrubias stated that the order to nove the bus
was given by Robledo. Trevino rode into the polling area with the bus. Wen she
arrived, there were two buses of workers in the area. e bus's enpl oyees had
just finished voting, so she had approval to bring in her bus.

E Board Agent Refusal to Permt (bservers to Fle Chall enges

1. Braw ey Incident

During the voting at Braw ey, Enpl oyer observer Myaoka saw a wonan
named Maria comng to vote wearing a jacket wth a | arge bl ack eagl e on the back.
He tol d Board agent Bowker that she could not cone into the area with the uni on
insignia on. The wonan asked what the commotion was about, and Bowker expl ai ned
Myaoka' s objection. The worman responded that it was no probl emand took off the
jacket and threwit over an enpty chair, even though Bowker told her that it was
not necessary to do so.

A this point, a Teanster observer said that the woman was a WFW
organi zer who had been in the field organizing. Myaoka then called over Board

agent Annie Qutierrez who was nearby in the area
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between the two identification tables and said that he wanted to chal | enge
the wonan on the ground that she was a union organi zer. Qutierrez then
sent the wonan toward the chal | enge tabl e.

UFWobserver Quezada testified that at this point she called the
chal l enge to Bowker's attention and said that she could not be an organi zer
because her nane was on the eligibility list. Quezada identified the wonan as
Maria Lourdes Marquez. Bowker then wal ked over and brought Marguez, who was
crying, back to the identification tables. Myaoka again repeated his
chal | enge, but Bowker stated that he did not have sufficient grounds for the
chal I enge, since Marquez's name was on the list and she had identification.
Bowker stated that if she worked during the eligibility period, she was an
agricultural enployee entitled to vote.

M yaoka and Bowker continued to argue in a heated nanner near the
identification table marked "2" on UFWExhi bit 2a and 2b. According to M yaoka,
about 25 to 30 voters were in line at the tine a short distance anay. None of
themwere called to testify that they heard the argunent. During the argunent,
Myaoka insisted that he had the right to chall enge any voter, whether or not
their nanes appeared on the list, and asked Bowker how he knew t he wonan was not
an organi zer, Bowker told Myaoka that he was running the el ecti on and woul d
determne who coul d be chal | enged. The argunent ended when Bowker told himto
turn around and | ook at the ballot box. Myaoka testified that he turned to see
Mar quez dropping her ballot into the box. Myaoka then yelled over to Enpl oyer
observer Domingos who was sitting at the identification table across fromthe one
where he was standing and told himto prepare an el ection objection formused by
the Enpl oyer. The formprepared by Domingos was entered in evidence as Enpl oyer

Exhibit 4.
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Bowker's testinony about the incident was in substance the same as
Myaoka's. Under questioning by the UFW Bowker stated that he permtted Gscar
Gonzal ez to vote unchal | enged, after overruling a UFWchal | enge that he was an
organi zer, because (onzal ez clained to be an economc striker. Bowker al so
al | oned a person whose nanme he did not renenber who was working in the machi nes
to vote wthout chall enge because he worked in the eligibility period and had
identification. This man was al so chal |l enged by the UFWas an organi zer.

2. (@l exico |Incident

There was no substantial conflict in testinony by wtnesses as to a
second i nci dent whi ch occurred in Cal exico. Myaoka rode to the Cal exi co voting
site wth Bowker and observers fromthe two unions. Before voting began at
Cal exi co, he asked Bowker what questions he intended to ask economc strikers.
Bowker stated that he wanted to know if the person clained to be an economc
striker and when the person | ast worked for BO. M yaoka asked Bowker to ask
ot her questions, such as whether the person returned to work, and, if so, how
long after leaving BD and for whomhad they worked on their return. Bowker
responded that he woul d not ask those questions and that the answers to
M yaoka' s questions woul d cone out in the post-election investigation of
chal lenged ballots, if that was necessary. Al economc strikers were
autormati cal ly chal |l enged by the Board when they appeared to vote because they
were not enployed in the eligibility period.

Wien voters arrived at the polls, Myaoka began filling out
chal l enge affidavits and questioning voters in the areas Bowker had told himhe
would not go into. After Myaoka had conpl eted two or three affidavits, Bowker

cane up and told himhe was not going to
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ask further questions. Myaoka responded that he had to in order to get
information. Bowker then told Myaoka that he could not wite anything
further either and that he wanted everything Myaoka had witten. M yaoka
refused. Bowker then threatened to throw all the Enpl oyer observers out of
the polling area if he did not. Bowker finally took the affidavits from
Myaoka. 2’ Voters were in the area at the tine.

ANALYS S AND GONCLUS ONS

|. Standard and Burden of Proof
The Enpl oyer argues that the standard by which the conduct of an
electionis to be judged is the "l aboratory conditions" standard | ai d down by the

NLRB in General Shoe Gorp., 77 NLRB 124, 21 LRRM 1337 (1948). The ALRB has

rejected this standard as not applicable in the agricultural context where a new
el ection cannot be conducted until the next peak of season, a year after the
first election, and where the electorate will likely be substantially changed.
Because of the serious delay a | aboratory conditions standard woul d pl ace on

enpl oyees statutory right to collective bargai ning representation, the Board has

stated in DArigo Bros. of Galifornia, 3 ALRB No. 37 (1977) that it wll set

aside an election "only where the circunstances of the first el ection were such
that enpl oyees coul d not express a free and un-coerced choi ce of a collective
bargai ni ng representative."

The burden of proof is on the party seeking to overturn an el ection
to cone forward with specific evidence show ng that unlaw ul acts occurred and

that these acts interfered wth the enpl oyees' free

27/ Bowker testified that he placed the notes taken from M yaoka in Board
files on the case, along wth notes kept by a UAWobserver as to which
persons he intended to chal | enge whi ch Bowker took at the end of voting.
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choi ce to such an extent that they affected the results of the

el ection. &
I1. General Allegations of B as

The objections, wth the exception of those invol ving access
viol ations and observer conversations wth voters, are based in large part on
charges that Board agents conducting the el ection were biased or by their actions
created the appearance of bias. Specific conduct is discussed bel owin
connection wth particul ar objections, but other general evidence of bias is
di scussed here.

In Goachella Gowers, Inc., 2 AARB No. 17 (1976), the Board hel d t hat

to constitute grounds for setting aside an el ection, Board agent bias or the
appear ance of bias nust be shown to have affected the conduct of the election
itself and inpaired the balloting's validity as a neasure of enpl oyee choi ce.

The Enpl oyer has not net its burden under this standard on the general charges of
bi as.

The record shows that Board agent Bowker and attorney Jourdane
attended a neeting of about 700 persons called by the UFWprior to the el ection
toratify a collective bargai ning agreenent wth Interharvest, Inc. They used
the occasion to informworkers of their rights under the Act and to provide
infornmation on the effect of de-funding of the Board on these rights. They
stayed 10 mnutes and were not present during the vote on ratification. 1In

Goachel | a G owers, supra, the Board hel d that appearances by Board agents at such

neetings were proper so long as the agents did not conduct thenselves in a way
whi ch aligned thensel ves wth a particular party. The record here does not show
that the conduct of Bowker and Jourdane was inproper, nor does it showthat it

was done in a way indicating their alignment with the UFW

28/ TWY Farns, 2 ALRB No. 58 (1976).
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S mlarly, evidence that Board agent Trevino passed out |eaflets in
The Hole after the B election relating to Board de-funding and to ot her
el ections at other conpani es does not show bias or create the appearance of hias.
Wi | e enpl oyee Godi nez apparently viewed this conduct as leafletting for the UFW
it is unreasonable to conclude that Trevino's conduct was such that it created
this msunderstanding in Gdinez's mnd. Based on this record, general
all egati ons of bias shoul d be di sm ssed.
I1l. Molations of Access Provisions of Settlenment Agreenent

In this case, the alleged msconduct is not, with one exception, a
violation of the Board s regul ations, but rather of an agreenent between the
Enpl oyer and the UFWentered into in settlement of an unfair |abor practice
conpl aint and adopted by the Board. The Enpl oyer argues that this agreenent was
intended not nerely to dispose of the unfair [abor practice conplaint, but also
to set forth the ground rules governing the parties' canpai gn conduct prior to an
anticipated election in the Inperial Valley. The Enpl oyer argues that because
agreenents of this kind are encouraged by the Board, a stricter standard in the
formof a per se rule nust be applied in weighing the inpact of violations on an

el ection. Z

At the outset, | seriously question whether this agreenent is the kind
contenpl ated by the Board in its |atest regul ati ons encouragi ng vol untary

agreenents by the parties on access. Such an agreenent

29/ Qurrent regulations, not in effect at the tine of the el ection, provide for
voluntary agreenents to permt access on terns other than those set forth in the
regul ations. Such agreenents nust permt access on equal terns to any | abor
organi zation which agrees to abide by its terns. 8 Cal. Admn. Code 820900 (a)

(B (2) (1976).
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shoul d apply equally to all parties in an el ection canpai gn and shoul d cl early
set forth the manner in which the agreenment is to be enforced and the renedi es
avai labl e for violations. In this case, the agreenent purports to bind the
Teansters, but the Teansters were not a party to the agreenent and apparently did
not participate in the negotiation of its terns. There is no credible evidence
that they agreed to be bound by its terns, and the Enpl oyer's understandi ng of
Its duty to enforce the agreenent on the Teansters nakes the agreenent in
practice, if not onits face, considerably less than binding on all parties. The
only enforcenment or renedy contai ned expressly in the agreenent provides for self
hel p; UFWorgani zers coul d board buses if Teanster representatives did so in
viol ation of the agreenent.®

The terns of the agreenent do not set forth the exi stence or extent of
Enpl oyer' s duty to enforce the access provisions on the Teansters. No evi dence
was presented at the hearing to explain the parties' understanding of this duty
or the definitions of critical terns such as "organi zer" or "representative."
The Enpl oyer nerely argues that in its post-hearing brief that paragraph 6 of the
agreenent was at best a conmtnent by “to attenpt to achi eve Teanster
acqui escence to there not bei ng nore than one Teanster organizer wth a crew
during working hours at any one tine. The Teansters right to access, the
Enpl oyer argues, were al ready guaranteed under a pre-Act collective bargai ning

agr eenent .

30/ The Ewpl oyer's argunent that its ability to enforce the agreenent through
unfair |abor practice charges was different fromthe UAWs is valid, but both the
Enpl oyer and the U”Wcoul d have requested the Board to seek enforcenent of its
order adopting the agreenent. Neither did.

-50-



Assuming that the agreenent was proper, an initial inquiry nust be
nade into the neaning of its provisions and definition of its terns. O a nunber
of occasions during the hearing, | expressed interest in hearing testinony of
W t nesses on anbi guous areas in the agreement. No such testinony was provided by
either party, therefore. | amleft wth the agreement itself as the full
under standi ng of the parties. The critical provision regarding field access is
paragraph 6. Onhits face, it applies to UFWand Teanster organi zers. According
to the Enployer's post-hearing brief, Teanster organi zers already had a right of
access under the terns of their pre-Act contract wth Ba. This contract was
never entered into evidence; therefore, while | can find that such a contract
exi sted, there is no evidence in the record on which to base a finding that the
agreenent provided for such access by Teanster organizers.® Instead, the
testinmony by Enpl oyer w tnesses indicates that Teanster business agents had a
right of access under the contract, not organi zers.

The probl emof distinguishing between the functions perforned by union
agents i s another area which was |eft unresolved by the parties at hearing. The
settl ement agreenment uses the terns "representative" and "organi zer" to refer to
union agents. | find that when organizer is used it refers to union agents
engaged in organi zati on work; and that when representative is used, it refers to

any person, whether organi zer or business agent.

31/ The Enpl oyer did not sign the 1975-1978 California Agricul ture Master
Agreenent between the Enpl oyers' Negotiating Commttee and the Wstern
Gonference of Teansters. (onsequently, | cannot take notice of Article XV -
Misitations in that agreenent which provides for a broad right of access for
all union agents to conduct |egitinate union business. The record at hearing
does not show whet her this sanme provision was contai ned i n the Enpl oyer's
agreenent with the Teansters. The Master Agreenent is part of the Board' s
files in Eugene Acosta, 1 ALRB No. 1 (1975).
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Chi ef Teanster organi zer Mendoza testified that there was no practical difference
bet ween or gani zers and busi ness agents in their union. Because of this testinony
and use of the word organi zer in paragraph 6, | find that the limtations on field
access applied to organi zers or, in the case of the Teansters, to representatives
present for organi zation purposes.

In viewof these findings, the next issue to be resolved i s what
constituted a violation of the agreenent by the parties. The UFWviol ated the
agreenent by taking access in excess of or at tines other than provided for in the
agreenent. The Teansters were not a party to the agreenent, and therefore could
not violate it. The Enployer viol ated the agreenment by denying the UFWthe access
provided for by it or by failing to achieve Teanster conpliance within the limts
of its power. Inthis regard, the Enpl oyer's duty included determ ni ng whet her
Teanster representatives present in the fields were present for organizational
purposes or for servicing of the contract.

The evidence is not in substantial conflict. The UFWviol ated the
terns of the agreenent on field access on a nunber of occasions in the two nont hs
precedi ng the el ection by having nore than one organi zer per crew during work
hours. Likew se, Teanster business agent-organi zers were al SO present in excess
of the nunbers permtted by the agreenent. The Enpl oyer nade an effort at
enforcing the agreenent, however its efforts wth regard to the UFWwere
consi derably nore vigorous than those applied to the Teansters. |In particul ar,
the Enpl oyer nade little effort to distingui sh between Teansters conducting

organi zi ng and t hose servicing the contract.
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The basic rule for judging violations of el ection agreenents was set forth

in DArigo Bros. of Galifornia, supra. The Board has held that it wll carefully

scrutini ze any alleged violation of el ection agreenents nmade by parti es whi ch precl ude
conduct otherw se permtted to safeguard against prejudice to the fairness to
the election.® Prejudice in a particul ar case depends on the agreenment and the conduct
alleged to be a violation. In cases involving alleged violations of the Board s access
regul ations, the basic rule is that access taken by a | abor organi zati on whi ch exceeds
the limtations of the regul ations does not per se constitute msconduct affecting the
results of the election and thus warranting setting aside the election.® In such cases,
the Board assesses the alleged violations in each case to determne whet her they were
of such a character as to affect the enpl oyees' free choice of & collective bargai ni ng
representative. | believe that the same test shoul d be applied in assessing prej udi ce
due to violations of the election agreenent in this case.

The Board has recogni zed that violations of the access rul e by

enpl oyers and | abor organi zations are not strictly conparable in terns of their

effect on the fair conduct of the election. In this

32/ A though this case involves both the al |l onance and precl usion of" conduct
not otherw se permtted, | believe that the sane test Is applicable.

33 KK Ito Farns, 2 ALRB Nb. 51 (1976).
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regard, the Board has stated:®

The purpose of the access rule is to insure that workers

have access to infornati on necessary to nake an i nforned

choi ce about col | ective bargai ni ng representation.

Mol ations of the access regul ation by an enpl oyer nay

I nvol ve depri ving enpl oyees of infornation which wuld aid

themin deciding whether they wish to be represented by a

union in collective bargaining, and if so, by what union.

Molations by a union in the taking of "excess access" nay

nean sinply that enpl oyees are exposed to nore infornation

fromwhich to make their electoral choice than they woul d

have been exposed to if the access regul ati on were

conplied wth.
Thus, where the only choices on a ballot are those of a union and no union,
excess access alone wll not cause the election to be set aside
absent a show ng of disruptive conduct such that enpl oyees coul d not
express a free and uncoerced choi ce of representative.® n the other
hand, where as here the ball ot choices include nore than one union, excess access
by one union rmay prejudice the election sinply by providing the violating uni on
wth a significant canpai gn advantage over its rival. The record in this case
does not show that such a significant canpai gn advant age was obtai ned by UFW
violations of the agreenent. Teanster access to the workpl ace and Enpl oyer's
| eaf | et canpaign in favor of the Teansters nore than counterbal ances the i npact
of mninal violations of the agreenent provisions on field access. There is no

show ng of disruptive conduct in any of the violations.

34/ KK Ito Farns, 2 ALRB No. 51 (1976).

35/ An enpl oyer cannot be prejudi ced by access in this situation since the
"no union" choice on the ballot is not synonormous w th the enpl oyer as the
Board has recogni zed in a nunber of cases. See Samuel S Vener Conpany, 1
ALRB No. 10 (1975).
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The record does not show any viol ations of the agreenent
provisions relating to access by union representatives to conpany buses at
tines other than lunch. Paragraph 9 of the agreenent specifically provided
that UFWrepresentatives had a right to board buses if Teanster
representatives did. Evidence showed that representatives of both uni ons
boarded the buses, wth the nunber of instances of Teanster violations
slightly greater than the UFWs.

The incident involving six UFWorgani zers with crews in the fields on
January 30 may have been a violation of the Board s access regulations as wel |l as
.of the terns of the agreenent. If testinony by Enpl oyer wtness Pyle is credited,
It shows six organizers wth one crew and four wth another during |unch. Because
of the problens of estinating crew size, | cannot determne how nany organi zers
woul d have been proper. |If there were, as Pyle testified, no nore than 30
enpl oyees in a crew, the nunber of organizers all owed per crew woul d be two.
However, if there were 35 enpl oyees in the crewas Purcell testified, the nunber of
organi zers per crewwould be three. | do not find it necessary to resolve this
conflict. BEven were the Enployer's figure accepted as accurate, the evidence woul d
show only that there were six too many organi zers in two of the Enployer's 18 crews
for a period of 30 mnutes during the lunch hour. Such conduct is de mnims even
when viewed with violations of the settlenment agreement and did not affect
enpl oyee' s free choi ce of a bargai ning representative

For the reasons disucssed above, | find that UPWviol ation of the
settl enent agreenent provision on access did not give thema significant canpai gn
advant age over the Teansters or affect the enpl oyees' free and uncoerced choi ce

of a bargaining representative. The objection shoul d be di sm ssed.
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V. Hectioneering inthe Polling -Area
The NLRB held in Mlchem Inc., 170 NLRB No. 46, 67 LRRM 1395

(1968) that sustai ned conversations in the polling area between parties to an
el ection and enpl oyees waiting to vote woul d invalidate an el ection regardl ess
of the substance of the conversation. The ALRBrejected this per se rule in

favor of a case-by- case approach in Superior Farmng GConpany, 3 ALRB No. 35

(1977).% In that case, the Board noted the differences between el ections in
the agricultural context fromthose which gave rise to the MIchemrule. In
particul ar, the Board observed that the election in the case before it was one
of the first conducted under the Act; that the polling site was a | arge ranch
rather than a snall confined plant; that the el ectorate was | arge; and that
voters were bused | ong distances to the polls. The el ection anong BA
enpl oyees exhi bits many of these sane characteristics.
The standard for judging party el ectioneering in the polling area under

Superior Farmng i s whet her the conduct affected the outcone of the election. The

Enpl oyer produced evi dence of two incidents which is for all rel evant purposes
uncontradi cted. Testinony by Enpl oyer w tnesses Myaoka, H ores, and Dom ngos
showed that an unidentified nan, not recogni zed as an enpl oyee by the w tnesses,
was talking to voters and telling themto "vote for Chavez." This nan handed a

UFWl eafl et, introduced as Enpl oyer Exhibit 6, to one voter.

36/ The ALRB noted that MIchemfollowed the NNRB s earlier case-by-case approach.
It seens clear that both the NLRB and the ALRB recogni ze that per se rules nay not
be validly inposed until enployers a | abor organi zati ons have a period of
operation under a newlaw fromwhich they wll |earn what conduct is appropriate
in the context of an el ection.
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The nman was overheard by Hores to say, "If anyone asks, | work
for Bruce Church.” Wen the nan's conduct was called to the attention

of Board agent Bowker by Enpl oyer observer Myaoka, Bowker asked the man what he was doi ng
and whet her he was going to vote. The nman replied that he was not going to vote. M yaoka
asked Bowker to get the man's identification, but Bowker stated that he was busy and had
to get back, and that the man was not doi ng anyt hi ng and was headi ng toward one of the
buses whi ch had brought enpl oyees to the polling area. Based on this evidence, the
Enpl oyer inplies that the nan was a UFWorgani zer and was recogni zed as such by Bowker. |
do not find that the evidence supports such an inference. In an election wth over 900
enpl oyees eligible to vote, the testinony of three persons that they did not recognize the
nman in naroon pants as an enployee is hardly sufficient to make hima UFWorgani zer. The
evidence nerely proves that a person, who nay have been an enpl oyee, an organi zer, or
soneone el se, engaged in el ectioneering supportive of the UFWin the polling area and
st opped when confronted by a Board agent.

The Board has held that the shouting of "M va Chavez" by an enpl oyee who
had voted, or tal king by enpl oyees who had voted to others waiting in line, is not
conduct which requires the setting aside of an el ection since they are not of such a
character as to affect the free choice of other enployees.®  \Mile a request for
identification nay have been advisable, | cannot find that Bowker's failure to do so was
notivated by bias or that it was prejudicial. The failure to request identification is

significant only because the

3 \eg-Pak Inc., 2 ALRB No. 50 (1976) ;: Chula Mista Farns, 1 ALRB No. 23 (1975).
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Enpl oyer' s w tnesses were unable to identify the man by nane or as a UFW
organi zer. Assum ng Bowker had asked for identification and the nan in naroon
pants had identified hinself as a UFWorgani zer, Bowker coul d only have done
what he did, that is, seen that the nan | eft the area and ceased the

obj ect i onabl e conduct .

A second incident of alleged el ectioneering is based totally on the
testinony of two wtnesses. Sepulveda and Villareal stated that they saw an
uni dentified man approach ground crew 7 which was getting off the bus in the
Braw ey polling area; hold up a paper with a black eagle on it which | ooked
"sonething like" UFWliterature attached to Enpl oyer Exhibit 6; say to a Board
agent, "Don't forget to tell themhowto vote;" and then walk wth the Board
agent a distance of about 20 feet while talking in a friendly manner. Their
testinmony is uncontradi cted. The Enpl oyer inplies fromthis testinony that the
nman was a UPWorgani zer, that the paper was the second page of Enpl oyer Exhi bit
6, and that the Board agent condoned the el ectioneering. | do not find that the
Enpl oyer has shown that the conduct described constituted el ectioneering. The
description of the leafl et was not sufficiently definite for ne to reasonably
conclude that it was the "Vote Asi" page of Enpl oyer Exhibit 6. Ildentification
of the nan alleged to be an organi zer is again based on the wtnesses' state-
nents that they did not recognize himas an enpl oyee. This is not sufficient.
Based on the record and the testinony credited by ne, a nore reasonabl e
inference to be drawn fromthe facts is that a Board agent approached the bus
when it arrived, showed enpl oyees a sanple ballot wth the UPWbl ack eagl e on
it, and told another Board agent not to forget to give enpl oyees instructions on
howto vote. In any event, the Enpl oyer has not carried its burden on either
i nci dent of show ng conduct which woul d warrant setting aside the el ection.

Thi s
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obj ecti on shoul d be di sm ssed.

| note that Enpl oyer's argunent that the two incidents nust be
wei ghed in light of canpai gning on buses carrying voters to the polls, the
denonstration at the entrance to the polling area, and the failure of Board
agents to stop this activity was considered. 38/ This evidence has no rel evance to
the second incident since the Enpl oyer failed to show that el ectioneering
occurred. Furthernore, | cannot reasonably find that this background activity
rai ses such el ectioneering as occurred in the first incident involving the man in
nmaroon pants to a | evel of seriousness where it woul d warrant overturning the
election. Al testinony showed that both UFWand Teanster supporters were
present at the bridge, although the UFWgroup was generally larger. The

denonstration was limted to the shouti ng of

38/ The U-Wobjected to the introduction of evidence at the hearing of"

canpai gni ng on buses carrying voters to the polls on the ground that it invol ved
conduct whi ch had been di smssed prior to hearing by the Executive Secretary and
whi ch was the subject of a Request for Revi ew whi ch was deni ed by the Board.

That obj ection was sustai ned and the Enpl oyer made an offer of proof that buses
entered the polling area wth UFWflags and posters displayed and that Board
agents permtted this in violation of an agreenent reached at the pre-el ection
conference. Evidence on that agreenent was received over objection by the UFW
It showed that the parties agreed that the buses woul d be extensions of the
polling area; that Board agents woul d be placed on board to prevent

el ectioneering. Testinony by the witnesses indicated that this agreenent agai nst
el ectioneering was ai med at canpai gning by parties, particularly forenen who were
to serve as drivers. The evidence showed that canpaign literature and banners
were not expressly covered by the agreenent.
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sl ogans; no one ran al ongside the buses or attenpted to board them The only
uni on insignia present were on clothes. No UFWsupporters entered the pol ling
area. The Board has held that the presence of UFWand Teanster supporters
outside the polling area, even though along the voters' route to the polls, is

not grounds for overturning an el ection.®

V. (onversations by (hservers wth Voters

The Enpl oyer introduced no testinony on the objection that Board
agents were absent fromthe identification tables during the voting, thereby
al l owi ng UFWobservers to have conversations with voters waiting inlineto
vote. Board agent Bowker testified that he generally stood in the area in front
of and between the identification table and that the only tine he left to go to
the entrance gate to the polling area was when there were no voters in the area.
UWobservers Gartrell, Santiago, and Cedillo testified that they were
instructed by Board agents to be quiet and that no one spoke to voters. The
Enpl oyer as objecting party has not net its burden of comng forward wth
specific evidence that unlawful acts occurred. The objection shoul d be
di sm ssed.

M. UWLiterature in Sate Car sed to Transport Voters to Polls

Evidence on this objection is uncontradi cted. Board agent Trujillo
prepared a nunber of leaflets in connection with an investigation of chall enged
ballots in an election at D Arrigo Bros, of Galifornia. The |eaflets were ai ned
at economc strikers at that conpany. Wile distributing these |eaflets in

Calexico, Trujillo used

¥ Lawence Mineyards, 3 ALRB No. 9 (1977).
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a state car. During the voting at the Braw ey site, 70 to 80 of these

leafl ets were on the floor of the back seat of a state car used to transport
voters to the voting area fromthe entrance to the polling area. The exact
nunber of enpl oyees who rode in this car is not known, but was nore than
three. There was no evidence that any of these enpl oyees actually saw the
leaflet. The great majority of voters at Brawey arrived at the polls in
buses.

The Enpl oyer argues that because the leaflet has nothing on it to show
that it was a Board docunent, any prospective voter who saw it woul d assune that
the UPWwas calling a neeting of D Arrigo strikers to plan strike strategy and,
upon seeing the leaflet in a state car driven by a Board agent, woul d feel that
it was an endorsenent of the UFWby the Board. | disagree. | do not find that a
farmworker seeing this leaflet under the circunstances of this case woul d
reasonably tend to draw the concl usion urged by the Enpl oyer. The |eaflet was
not addressed to BA enployees. |t contained no express statenents of support
for the UFW nor did it have any statenent as to the purpose of the neeting.
Furthernore, the Enpl oyer failed to produce a single enpl oyee who saw t he
| eafl et, or evidence that the enpl oyees reading the |eafl et read Spani sh, since
the leaflet was only in one language. n this record, | do not find that an
appear ance of bias existed which affected the conduct of the el ection and
inpaired the balloting's validity as a neasure of enpl oyee choice.? The
obj ecti on shoul d be di sm ssed.

M Board Agent Statenents That Enpl oyer O d Not Vént Enpl oyees to
\ot e

The issue again is whether bias or the appearance of bias existed.

Based on the record and testinony credited by ne, | cannot

40/ See Coachella Gowers, Inc., 2 ALRB No. 17 (1976).

-61-



find that such existed. The bus carrying nachine crew 4 to the polls
was schedul ed to leave for the polls at 8 aam According to w tnesses
Trevino and Pyle, it left between 30 nminutes and one hour |ate. %
Enpl oyer' s supervisor Pyle refused to send the bus to the polls until he recei ved
radi o instructions fromhis superiors in spite of repeated requests by Board
agents to do so. Trevino spoke to nachine crew 4 and expl ai ned the probl em by
stating that the Enpl oyer did not want themto vote at that tine because of a
dispute wth Board agents over the schedul e and the nunber of buses to be sent at
one tinme. Trevino then tol d enpl oyees that those w shing to vote woul d be taken
tothe polls in a state van. Shortly after this speech and after enpl oyees began
getting in the state van, Pyle and forenman Robl edo gave the orders to nove the
bus. Before Trevino made her speech and w thout her know edge, an unidentified
person alleged to be a UFWorgani zer, but described in contradictory terns by two
Enpl oyer w tnesses, boarded the bus and stated that the Enpl oyer's general
nmanager Payne and anot her man naned Tayl or "were shitting."

The Enpl oyer argues that these events created .in enpl oyees' mnds the
i npression that they were a captive audi ence of the UFWand the Board in
receiving a diatribe against the Enployer. H ections are conducted under the
supervi sion of Board agents, not of the parties. Board agents have reasonabl e

discretion to set the tines for voting and

41/ The Enpl oyer argues that Pyle was correct in refusing to send in the
buses because Trevino' s testinony showed that there were already two buses
inthe polling area when nmachine crew 4's bus arrived. Trevino stated,
however, that the plan was to have one crew fini shing voting, one |ining up,
and one bus in reserve ready to |ine up.
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to arrange ot her el ection procedures to i nsure nmaxi numvoter partic-

i pation.®? The record does not support the Enpl oyer's characterization

of Trevino's speech as a diatribe agai nst the Enpl oyer. The speech was a
reasonabl e expl anation of the reason for del ay whi ch was necessitated by Pyle's
refusal to send in the buses when requested to do so by Board agents and was
proper under the circunstances. The Enpl oyer nay not now raise this speech as a
ground for setting aside the election. The objection shoul d be di smssed.

MIl. Board Agent's Refusal to Al ow Enpl oyer (bhservers to File
(hal | enges

An observer or a Board agent nay chal | enge, for good cause
shown, the eligibility of any person to cast a ballot.® Regul ations
ineffect at the tine of the el ection stated that "good cause shown" consi sted of
a statenment of the grounds for the chal |l enge acconpani ed by a presentation of
subst anti al evi dence, which nay include, but need not be limted to, declarations

and ot her docurentary evi dence. ¥

42/ 8 Gal. Admn. Code 820350 (a) (1975); re-enacted as 8 Cal. Admn, Code
§20350( a) (1976) .

43/ 8 CGal. Admin. Code 820350 (b) (1975); re-enacted as 8 Cal. Admin, Code
8§20355(a) (1976) .

44/ 1 bi d.
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Chal | enges coul d only be filed on the fol | owing grounds: ®

(1) the prospective voter is a supervisor as
defined in Labor Code 81140.4 (f);

(2) the prospective voter was not enployed in the
appropriate unit during the applicabl e payroll
peri od;
(3) the prospective voter is enployed by his or
her parent, child, or spouse, or is the parent, child,
or spouse of a substantial stockholder in a closely
hel d cor porati on;
(4) the prospective voter is not an agricultural
enpl oyee of the enpl oyer as defined in Labor Code
81140. 4(b);
(5) the prospective voter was enpl oyed or his or her
enpl oynent was arranged prinarily for the purpose of
voting in the election in violation of Labor Code
81154. 6.
The Enpl oyer introduced evidence of two incidents in which, it contends, Board
agent Bowker inproperly refused to permt its observer to chal |l enge voters under
these regul ati ons.

The evidence on the two incidents is not in conflict. During the
voting at Braw ey, a Teanster observer told Enpl oyer observer Myaoka that a voter
naned Marquez was a URWorgani zer who had been seen organizing in the fields.
Myaoka then attenpted to chal l enge this voter on the ground that she was an
organi zer and ineligible to vote. Board agent Bowker was inforned by UFWobserver
Quezada that Marquez's nane was on the voter list as having worked in the eligi-
bility period for the Enpl oyer. Bowker then overrul ed the decision of another
Board agent and refused to all ow Myaoka' s chall enge on the ground that he did not

have sufficient grounds.

45/ 8 Cal. Admn. Code 820350 (b) (1)- (5) (1975) ; re-enacted as 8 Cal .
Admn. Code 820355 (b) (1)-(8) (1976).
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Based on this record, | conclude that Bowker was correct in refusing
to allowthe challenge. First, the charge that a prospective voter, who was
otherw se eligible as an enpl oyee to vote, was a uni on organi zer was not anong
the grounds for challenge in the regulations in effect at the tine, nor is it
i ncluded in an expanded |ist of grounds contained in current regulations. The
Enpl oyer cites as support for its argument that organizers are ineligible to vote

NLRBv. Hias Brothers Big Boy, Inc., 327 F2d 421 (6th dr. 1964). That case did

not involve an organi zer's eligibility to vote. The issue was whet her a person
who was enpl oyed by the enpl oyer and paid al so by a union to do organi zi ng work
was an "enpl oyee" entitled to reinstatenent and back pay for a discrimnatory
di scharge. The organizer's status as an enpl oyee related solely to the

rei nstat enent and back pay issues and not to her eligibility to vote in any

el ecti on which mght have been held. | can find no other decisions which support
the Enpl oyer's argunent. Second, Myaoka presented no substantial evidence in
support of his challenge. He relied solely on the statement of an observer for
the Teansters that Marquez had been seen organizing in the fields. No evidence
was presented as to whether Marquez was a paid organi zer or sinply an unpaid
enpl oyee volunteer. Finally, even had Myaoka' s chal | enge been for good cause
shown, Bowker's refusal to allowit woul d not have been sufficient to warrant
setting aside the election, since the vote of one enpl oyee woul d not have been

determnative. In Tonooka Brothers, 2 ALRB Nb. 52 (1976), the Board hel d that an

obj ection based on a Board agent's inproper refusal to permt a challenge to a
voter wll not be sustained when the error is not sufficient to affect the

out cone of the el ection.
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A second incident occurred during voting at Cal exi co. Myaoka was
guestioning voters claimng eligibility to vote as economc strikers and filling
out challenge affidavits. The questions he was aski ng were those whi ch Bowker
had told himprior to the opening of the polls would not be asked. Bowker told
Myaoka he coul d not ask those questions. After an argunent in which he
threatened to throw Enpl oyer observers out of the polling area if Myaoka did not
turn over the papers he had been filling out, Bowker took the papers from
Myaoka. Al economc strikers were autonatically chal |l enged by Board agents
because their names did not appear on the eligibility list as having worked in
the rel evant payroll period. Bowker told Myaoka that inquiry into the facts
surrounding their claimof eligibility would be nade as part of the post-election
i nvestigation of challenges, if that becane necessary. Based on this testinony,
| find that Bowker's conduct was proper. Furthernore, there is no evidence of
any prejudice, since all voters Myaoka was attenpting to chall enge were in fact
chal | enged by a Board agent.

Mich of Enpl oyer's argunent on these objections turns not on whet her
the Board agent's conduct was inproper, but on the contention that it created the
appearance of bias. The argunent is that voters wtnessing these two incidents
al so saw Bowker mass chal | enge truckers, stitchers, and shop nmechani cs on behal f
of the UFW and that a reasonabl e farnworker woul d have concl uded that Bowker was
there to help the UFWand interfere wth the Enpl oyer's observers who were trying

to
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assert the same rights.® No evidence was taken at hearing as to whet her Bowker
did in fact mass chal |l enge certain voters because that objection was di smssed
prior to hearing by the Executive Secretary and the Enpl oyer's Request for Review
denied by the Board. | do not find the Enpl oyer's argunent valid. Proper conduct
by a Board agent cannot be argued as creating an appearance of bias. Furthernore,
| note that Bowker testified that he refused on two occasions to permt chall enges
by UFWobservers to two persons on the ground they were organi zers. Bowker's
treatnent of such chall enges was the sane for both UFWand Enpl oyer observers.

The obj ection based on these incidents shoul d be di smssed.

IX Totality of Conduct

Taken as a whol e, the el ection was conducted in an orderly fashion.
The obj ections, considered separately and as a whol e, do not contain evi dence

sufficient to overturn the results.

46/ | note that challenges to truck drivers and stitchers woul d have been proper
on the ground they were not agricultural enployees. |n a nunber of cases,
including the recent decision in DArigo Bros. of CGalifornia, 3 ALRB No. 37
(1977), the Board restated its position that it woul d defer determnation of the
status of enployees in the truck driver and stitcher classifications pending a
determnation by the NLRB, Oh July 21, 1977, the NLRB issued its decision in

G ower - Shi pper Veget abl e Association of Central CGalifornia,, 230 NLRB No. 150,
LRRVI (1977). That decision | eaves sorme enpl oyees in these classifications
under ALRB jurisdiction and pl aces others under the jurisdiction of the NLRB.

-67-



RECOMMENDATI ON

Based on the findings of fact, anal ysis, and concl usions, | recomrend
that the Enpl oyer's objections be dismssed and that the Unhited Farm Wrkers of
Arerica, AFL-AQ be certified as the excl usive bargai ning representative of all
the agricultural enpl oyees of the Enployer, in the State of Galifornia,
excl udi ng packi ng shed and vacuum cool er enpl oyees.

DATED  August 9, 1977

Respectful |y submtted,

Joee & Yoo

JAMES £ FLYNN
I nvestigative Hearing Exam ner
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